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A. Id(2.n-\-ily Of PQ+\-\-ioY)er 

8, Col-trt Of appe.a\s De.c.1sian 
C. l ssu.<2.s Pr~s.e.n+-e.cA f=or R-e.vi-e.w • • • l-1 

I. Is t\-\~ Cou.r+ of O.ppeo.ls holJ1V\9 tho.i Crf\ ~.'3 Cb) dismis$cd du,e. 

to disc.ove-f'"y violC\+iovis r-e.il-\ires o. prov-e.n Bro.dy violcdion 

II'\ c.0V1{1i'd- with the. <Appello.+-e. court holclin9s in Shd{L v, 

Sh~r»ia.l'l cu,d St-""{~ v. BrookSj H1~r-e.b\(, allowing non- Bro.Jy 
violo.tioV1 cl,smisrnl? • , • I 

2, bid ~he. (olArt o( O.~peo.\s err i'n hold ir19 P~lmer '' fo.i'ls to ar9v.e, 

· how +h~ Holm-e.<:i report or fl,.e_ pho10s +h~mselv-es LV€r-e.. 

~XC.lA(pC\tory or imp-eachiV19\ wh~n1 bas--e& O'Yl Us II, a91.Ar.S 
<AV'tcl Shid-der v. 6-r-e..-ln, Palwi~r di& ar9u.e. a V11cd--e.r1'cdly 

-~l((t,dpcd-ory 1SS<A~ ·foY +h-e. HolM~S A€.porf1 ce.-i+er-e& 
axou.nd venl,\-e, chcn-19{2; t-h.er-eby, showivi9 ct ct.ue 
proc-ess Bra.c!'f viola.t-1011 and suppor-fivi9 CrR 8,1(b) 

d i s wt\ s s a.\ u Yl d .e,, r S ~ "t ~ V, Vl1 or+ i I'\ .e} f . • . I-2 

3. D,d t~e.. (our+ ot appeo.ls err ivi hot- hold1h9 thc.d a.II 
(ltAss CA t-e\oV\y de:fe.ndcrn+s o.r.e.. eV\~\He& to the. 9t--e.a.+~r 

pYotediol'\ o·f ~(IJJ \0.1\.060 ba.,\ hef.lriV19s 1.,u1der WQsh,Cons\. 

ad. l1sl01 duQ. proleS5 Clnd eCbuo.l prohdioY)? •• , 1 
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Iss\i\,e. \ 4-11 
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s+oJe. V, (rClwtor&; l~l Wn1d 414, 54 P3& 656 (1001.) 

.•.• (6 
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3o49 (bee:, ·20, 'lCJ\6) 
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A. I&enti+y or r~+itioner 
1, Vv\1<-V\o.e.\ Leo"' Pa.\tY1e.f'1 fht Pe·L·tiot'\~r, o.c.tih.9 prose, 

re.~p~d{l.-tl\y cvik +his Cou.rt +o a.ccep+ r-ev1-eu..., of +he. 
C Ou. r f Or a.pp e 0. \ 5 ct e ( i s i O n +er m i Vl o.+ i V) 9 r- e u j e w des I 9 n a. +-e. d 
!n PC1.rf B ot +his pefi+ion, 

.B. ( o (,.{rt O ( 0 pp ea I s De. c i s i o n 

P"'1Vh€.V- asks this Cou('~ to accept review of frie 
deci's\on lh (o~r+ of O..ppeals, Div. ]I 1 ho. 52361-1-TI 1 +/led 
Od, 11

1 
2011. Th-e. rriofioY\ i~r re cons idercd i 0 11 l,()C{S denied. 

nov. 7/ 1012. 

(1 copy o{ +he (oLlrt o{ O.pp€o.ls d~c.isiovi is· 
a.HacheJ a.s O.ppeV'ldit I, a c.op1 of +he. Or&er De"'yin9 
motion ~or RQ.(OY\S idera+ion ls a.+ta.c~~d en Oppevidi'r-. 7... 

C. lssu.es Pre5{?.n~eci For Revi-ew 

I. Is the. (ou.rt of app{utl5 holdihg thel-1 CrR ~,3 (b) clismisso_l 
du.e to discovery violafions re.iu.;re~ a provu1 Bra.dy violo.+ion 
in co11{/1d wifh +hQ. '-'PP~llc.d~ c.our-1- ho/J..i11qs Jn Stci.-fe. v. 

Shermo.n C\nd Stcd~ v. ~roo\..cs j lvie.r-eb~1 o_llowing hon- Brud~ 
violo.+ion dismissa.\? 

Z. Diel the. Cou.r+ of lAppe.oJs err tvi holdivi9 PLt.lm~r \( fo.ils +o etrg\A.e 

how +he. Holme.s re.port or +he photos +-he.mselves were. 
e.,<.cu\pa+ory or 1mp~w.ch1vi9 11

j WhQn1 base.J Oh US v. CA~u.rs 



o.nd Sh·i~'K.\er v, GreenE: 1 Po.,(mQr did arg 4 Q o. rnafe.rja\ly 

exc.ulpoc+or~ iss~e. tor the Holmes RQport1 · c.~\t\tex-ed o..raund 

ve.nu{!.. c..hClt19ej th{!.r~by, show1n~ o. due proc€S'S Bro..dv 
uiolcd·iori CAV\cl suppor+iY\9 CrP-- 8,3 Cb') dismiss-a.I U.nd.er Sf-o}~ v, 

rY\art;h~J? 

j,· bid,. +h~ Col).r-~ of Qppecds €r, in not holdivi9 +hcd a.II 
Class a f~!oviy defe.Y'ldants a.r~ en+dle..d. +o +h-e.. greoJ-er 
pv-o+~dioVI o.f Rew 10. '2\, 060 b~d h.e.c,.riV19s UV\cl~r 

Wash. Const, G\.rt I,~ 10 1 clu.-e. proc-ess Cul'\d e.qylAcd 
pro+ e.c.t-iOV) r [ QV\c i llaryJ-- ~ ~~ 

l 



D. s+Qte.f'Y\Q,V\{ o{ +i-ie. C.a.se 

Po.l me,r wu..s co1w1c.:kJ of child moltda:\-iot'l IV\ +he. tin+ de9ree.
1 

O.'")SO-\.,\.\-\- \V\ +~Q. tou.rt\. 6-t~Y-u., O..V\d a.s)O.u.i o{ o. child in -f~~ 
sec.o\/\cl dQ.9rN. (G-v-o-.~s \{c:>-..,.bov Cc-;1 . .u,.,{y, f\o. \7-\~00103-0 by o. Jti.ry 
+11~\ wo.s tc,\J b~ thQ.. trilJ.\ j1.Ad..9e. ''1\.e.. Jde.1-1do.vi\ h0,,s et11ere.! ple.o.s 

o{ 9\,\;\-\- to t~ese. C,Y)0-r9~s. '' Re.peiY-+ of Proc.ee-JiY\9 (Rp)(~l,\1~3J2D1iJ at 2\b, 

P0,\m<ir o.ppe.ct.l~a and wns 9 rCA.vite.d re.vQ..rso,\ <AV\ct reh;a.1 b,u~d On 

de..V\io..\ ot C,b\.-U\Se\, s+o.,h. v PoJVV1~r, \~ w~a.pp1d 825, ~n P3J 151 (2021) 

C...ui~hdvo..wnl, Po.\Mex's COY"\Sel tiltd o. motiovi to reco"s;der bMtd 
OV\ to.i\v.r€. to o.cldr-~ss Pa\W1e.r'<:i Sto.t-e.t'Y\e.nt- o{ Clddit1'ono.\ G-rol-inJs 
( Clpf)e.nd1'1- ~, Sh,,hvY1.Q.V1t ot CAJ.ditio'r10-\ 6-~01..tl'\ds (5c,._e,.') oJ 1-60) wh,c,h 

\.JJ~S 9Y-C>vv\+e.d. \hQ.. Pu.n\·1s\r\e..J Op',11\oV\ (appeV\dix I, Pu.b\ishe.J-. Opinion 

(sl;p op), Odobu 11110"11 at \-1.0/ Wd.S efftexeJ, ho\d',l')q that:(\) 

P(;.lmu wo..s J~nie..d his riqht to cov.r1~e! (..,lip op, at 71 IOJi (2.J the tv-i',d 

C.olAd. WClS prohibit~d tro~ modify1vig ·,h c.ou.y-trooV\'\ proce.clu.v-~'5 a.sit 
d,c\. (')\.,pop, a.-\-\1\(3') thQ. Sto-1e. v',o\o,te,J Po.Imus ri~~t 09(1,1\tJSt sel{~ 

intvi'M 1V)o..i10Y\ Cs lip op. o:1- 11');(~) $Cl(,. 0-rov..~J \ - O.tfon,Q.,y (\ie--1'\t Privi IQ9e_ ·wo.s 

cle.(_\;V\e.dj Cs') SClG Crrou.1-1J 2- Qlk9e.J Br-a.cl.y Violo.tioV1S +0-1\s us: soVVle 

doc.u.rY1e."'-{s were. l'lot po.,vt of the. ·h--ioJ r{l,toV'"cl. (s\,p op, cd \6\ PD's 

Sto.:h.mel'lts We.re. providtd prior -k trio.\ (,:; lip op oJ 16\ \Jo.\me,r fo.;le.J to 

&e.Monsfr-oJe. o. Br-a..cl1 v,o\a.t,oYl frowi tht. 0.t') su-o..th mahr,o.1 ( )lip op, c.d !7)1 

rh~ (hriSiVhO.S" v1&Q.o o.nd photos (.c,vJJ ~(,\V~ ~Q.U\ obhw1ed (s\;~ op o.+ 

11\(6) s a Cr G-rO\;ll'"\J 3 ~ Fa.ir B 0-'1 \ o..~J R~\e.a_~e Co Yid i hoh s wets d~ c.Ji l'\Q.d 
o.s l'rloot. ( £lip op, a..+ 18-1~/ b) SO.Cr G-(01,w,d 4 - Speec\~ TriC\.\ c.01..dc! no1 

be. o.J.d re.sse.d due to !~ck o-f re.cord Csl;~ op~\ \9\ (8) SQG- G-rol(r1J S-



Cu.l'Ylulo.+1ve. irror fo..;\s as none. of the o.rqumilnts wc1rrCAn+ reversal, 

Clnot~Q,r rnohori for re.conside.raf.ior1 wo.s tile.cl bC1fe.d on COL{nse.ls lo.fe 

tili'1ri9 of re.cord. CAppeticlix 31 mo+ion F-or ReconsiJ.ero.:ti'on (od, /q1 · 

2011.), I+ wo.s deni£&, ~ppenJ.,~ 7., P~\mer how files {or reuiew. 

E. (A,g1une.\'\'t W\\y Rev1~w Sho(A\d ~e. acc~p+~J 
I S'JI.A~ l -1.s +ne. Cour4 of <1ppeu\s ho-\ct\V\9 t-hcr\ (t"R 8.?J Cb') 

eHsl"'V\\c,,~o.,\ du~ '\o c:l'lscovery violo.-\ioYis r€,q,uire5 a proven 

Br"Cldy vlol~f10V1 II'\ c.ontl,c·-\- wi+h fhe. ctppellcd~ court 

\r\o\cl\ngs ,n S+a.-\e v, shQ,flr1CU1
\ <'.l.Y\cl 54c,.--\~ V, ~r-ooks1 +her~blj 

cdlowil'lq no\"\- Bn1.dy vioia+ion disMisso_\? 

I,\ RQ.vi~w o{ t\--iis issue. shov.,\d be a.ccepied o.s: (1) +he.. Col.Art 

ot Clpp~als de..cisioVI C..OV\tlids w1th ofh-e,r a.ppeJlcth. c.ou.rt d.~c.Jsions 

(R,Qp l1,L/(b)(1-)) Qnd the rl\m1tiw+ion5 of- fla.9ra,1•vt m.iscsol'l&.u.d by Hit 

S+oJe. h deny CJr d.{:.laty d..tscove.ry is CJ-t c.011.\-inuin9 a.nd subs+a.n+ia.l 
pu.blic intu-es{ (Rap 114(b')(y')J. 

L1 ThQ_ Cour+ ot O.ppt2..cds he..lcli t\.-\cti Po.\m-ers ar9\.,\me11t- for 

ct·, s m'1 ssctl du."'-. t-o +.\,v;1.. S+o.+es to.Hu.re.. \l+o p rod1..t-c.e. the CU'.) sucrrc,h 

mct+er10J
1
' to..i\s (AS\\ Pc.dme.r +o.i\~ \-o cl~monsh-tA+e ct Bracl.\/ 

vio\~t1on wit~ re.spe.c..4 +o th~ an sc.ro.tth mtde..rio,\ .. ,, 11 Slip 

op. et,t 16-\1. Po.\\'Y\er disugret15 0-s h~ 0-lso cite& to S+a.+e. v. 
She.rmo..n 1 sq WV\O.pp 76'31 801 P2d 114 (1q90). SQC,1 §1,19 CAt 15, Shumo_V\ 

doe..s 110+ r-e.q,~lre.. a, Br0-d~ violo.+iov-i ~o su.ppor{ di'scov~r~ 
violo . .+ioV'\ loused dismissa.1. 

\,) 1h~ She.rm~.() Cov.rt tol.l~cl thCl4 t-h~ Sto.t~ hCAd 



prom/<;Qct +o produc.e 1 R 5 re.cords trO\'Y\. OY\e o{ +h~ir 

wi·h1e.sses 0-V1d +he.n tCAi\e.d +o alt with d(Ae d1li9enc.e. so 
the IRS re.cords w-e..,r-e. 110+ produc-e.cL The. Sh€rn--io.n 

Cou,\l't wrote. \l Th-e.. Sto.t-e.s fculuv-{2. to pvoduc.e. +h-e.. !Rs 
r-e.cordi.s 1 i1-t ~nd of i+seJf, is a 5"'fficien·+ 9roun& 011 Lvhich 

+o uf( 1..-m +he dism1ssCJ..l. 1
' 5hQ..rma.v1 1 Sq WnOpp ~4 76S, 

l,4 more on poini fo Po.lt11ers co.s·e. is s+a,fe v Brooks/ 149 WnO.pp 373, 

203 P3ci 3q7 (1009) 1 t-vhttei 11 fhe S'tcl"\·e proMis~d +o &elive.r th€ 
[eClJ deJe.ct1ve.s re..por~ bl.l+ fcd\ed fo do so. Th-e. Brooks, 

Co1.u,,{ h€.-IJ. 1
'1+ SQ-e.ms Llt1like...ly +hCA.t -this report c;cJL-1,lcl be. 

i m rn C\ + JLr i CA. \ ; h o. "'-'1 c i r UMY\ ~ + o. vH ~ 5 1 Cl vi d i t w a s c £. r f c.d I'\ I y 
ma.t~xioJ us to how def~ S€. CC!lH'\)~\ Wo\.lld ho.,v,e_ 

111te..rvi~w-€..d fh-Q 1nv-e.s+i90-tor o..-\- -trio..\. lh~ cle.lo.y~d <A,hcl 

rvdssi~g d,scov-er~ pre..vevd--ed de{-eY1?e coLAnseA frol'Y) 
pr-Q..po.ri\'\c; tor- tri(,J lh o. f-lm-e..ly fC{sion.,,, we. o.Jso KY\ow 
+ h .Q.. p o .\- e.. n-\- \ o.. \ r-a.mi t i c. o. h o V\ s i t + h Q. St c.d· e\ b ,eh a v i o r i s 
hot c.ur+a.i1€.d .... -\--h-e.. trio.I cou.r-4 did no4- 0vbu.s-e. if5 

d ',sc.retion b'f to.1\iV)9 to r-e.c:ou·1 r~ [+-hQ d~fQ;v1clM14-s] to 

es-\-a.\J\'1sh 1V'\~ mc.vte.r'1a.l1t~ o-f ev,&.Qnc-e +h-e. Sta__+-e na.d 
Y\o·t ~~t disc\05e.d,, 11 +h-e. +rio..l CotAv--t d1d no+ cxbLAs(>. 

,+s discr-e+ioV) b'f tindih9 gov-ervivn-e.vi+°'I m·1Sh1C\110-9-e.YYl~ri+ 

CAY\d pr~JLActic-e..'' Brodks, 149 WnrApp C\+ 3qo-q1. 

\,S r'lreth~r Sha.rmc.t.V\ or Brooks r-e.q,-uirQ.d o. pr-ov-e,n Bradv 

vlolo.ticn, T~~~ only r~~l-\ir-ed mismo..YJa.9e.m-e..nt tho...t resv..lte.d 
IV\ d. brok-e.n prom1s~ b~ th~ StoJ-e to provid~ some. pc.u-t 

s 



of po+e.V\ha ll ~ mQ+e.ricd di~cov-e ry, Po. l f'Yl-Qr C.l\S-€. h'l-eets +hos-e 

. r-e ({) tAirQ.me\f\ts. 

l.G 9udic ial rY1isco11&u.c+ - 1hQ. +rial }l-\d.9e. comrri;f-e.d misc-onof4d 

6~: Cl') de.r1~1119 Pa. lW1-e.r +h.Q. presuWJptiof') 0{ innolenc e._ (po1)
1
( SaG-

1 

§ D7 at 7 C ju_r~ to ld Pcdm{:r "Qnter.e.d pleas o{ 9Lti' l·t-y")1i H1us
1 

d.en~i'vi1 

· Po,,lmH ~°''' +rr'o.l (Sht{!. v ~ami-e. 1 (61? UJn1ct 85"7
1

861
1 

233 /J 3&, 55L/ ( 2010)) 

ancl causi119 
11

gre.cd pr-e/'-lclic~"( Shd-e v qohnsovi, IS-9 WnQpp G,1, G~S-

8 6, 1. l/ 3 P 3 d 9 3 6 (?. o O 7/ }j ( i) de. n y ; YJ g P ~ I vn .e_ r c: o u VH e. I Cs lip op. o. + 

l,IO!j fht-ls1 den~ iYJg ~o.. l m.e.r {4 i r +ria l ( 5tciJe. v Bove!, 160 \...Un Id 

Yl4,li3Lf, 158' P?iol 5Y (2007)) and CClus1119 Pcdm-e.r \.,\,ri c. G\lc:\..\ ICA.6k 

pr--t!...jv..di'c..~ ( ~tcd-~ v 6-nn1cA(K'I~ qo Wvi Opp 5"98, G03; q5q Pzd 

bb7 (1qqs))j C-)) d~nyin9 P« ll'l'1er tiVYi~ to prep a_ r~ a.nJ 

(OV\t111uaV\C-€.S (see sa.e,., §~ 2.18 cd Jq-·20 CiaJe produ.d ion ob/e.c.+ioris 

br-u.rhe..d ctside), L\,19(1) oJ53 (0¥1\y a.bol,(~ 15 days to pr~pcu -e. ); ~£e cdso 

hp ( g¼Vl,e. \S- 1 1-0 \'3) ~ ..\ lo(-1011 l.05-1O6 (
11 f as1 tra.ck +o h·iC1.\ 11 ) )

1 
thu.s 1 d.e.n~in9 Po.ivY1e.r vvH~.cu,in9+ul se..lt- r-e.pr-{l_se,ntcd·ion ( lAS v 

r-1J 1oyql 1053 (qfh C,r 1010)), Po1
1 

LOUYJSe.l, sr(f-

r ~pr-e.se_vi+a.+iol'l -fa ll uncl~r US Cond. ct.m~vids. 6
1

/L/i WctSh 

Cons+. av-{. \,~~ 3,17_, 

\. l CAO ~cx cd-ch mo.+eril\l, Ca.se f.:-dQ. 17-140 - (1) The ao 

sc.ra.ich da-\-a../ V11a.ie.r'1a l Lva.s so importa.~+ +o fhe dQ-fe.nse ihcd: 

(o..'l Pa.\r'V\ev- mQJq_ h'1s ori~;via._ l statQ.Vr-i~V\ { ·I V) c.u.s+ody cCJvif in 9Q.r\1 

01'\ Q. prom1SQ. +o ·,hvILst ig o..+Q_ it (sac-1§1, /3(11 cd 16j RP (~ltY\, 26) 

lo1f) a-+ Yq-s-1, 56-SC/; Lb"\ t He.4 o_ spec'1{ic °'Q.mcu1& -{or 0.0 

S c v- o-.+ cJ1 cL;i. to. ( S Q Cr I H 1, 7. ( 5 J o.. + 111 1 , q cd I 5" -I G; <; u,, pp C P s u bis 6 2 
1 
G 3); 



(c.'i 5u.bpoe.via.e.c\ JQ.pu.:t~ \4o\m-e.~ tor th~ 0.0 suo.tc~ 1-Yio.+uio.\ 
(saer, §~1.1 (~') o..t !1) 1,q cd 15~\6j 5u.,pp CP SIAbi:l 145), (i) The._ CAO scra.+c.h 
mo,;-\e.l"io_\ wa.s 1V\ shQ.ri+r.s cas€.. +i\Q. ( l~llfO ( SQ.Q c>-ppQndix. 5

1 
+rio.l 

.Q.K\-ii b,\. 2Y (H-o\mes RQptw+Ji pag~ \1 bo-Hoh'J vi9~{ j see. o..pp~vidiK 61 

+ria.\ e.xnibit 23 (Sh-e.r,tf's F\12,por+) o.+ 5, 1g\ ThQ. ShQrifr 1s R~por+ 
wed cloJe..d 3~10-11 ~\')cl l..Vr~ijt,,V) by b'L~, r:\o.rnirer (s~~ ... i«'s Re_pod 

oJ \11\who pulkd, r.e.a.dJ copied. o.v11:.l 0Jt0-c.h-e.J. the. ClO sueth.~ 
CO..S"- f-i\e. 17-IL/0 to +h~ Sh-exifr1s f-\~por\ ( S~erifls R.Q.por+ o..+ 

S1 If). Lo.se_ {;\~ 17-IY0 conto.iri-e.ct 1 l'v\ p<Ar\
1 the.. Ko\mQ.S RQ.por+ Cu1d 

photos, D12.0.hrlO. (-\,-'\'\~ mo-\-nQr) S-\-o..1t.M~Y\t O.l'\d CPS r~por+ ( H-olYYJ€.S 

~~port oJ 3). The.. H-olm-ts Repor+ o.rid its ct.+tctd'PYl~nh hct.J 
6e~h se.Y\t to +he. prosec.J~+or (RP Ciu\~ 5

1
1018) cd ?>SJ llt1d r~o.d 

a.s +~e prosec..uJor clecl\Y'l-e.J +o {i\Q. chl\.r9~5 ( Sh~riff' 15 

R.e..ror+ cd· s), ThQ. Sn~i--ift'S RQ,port a.nd its o.:\ta.chQ.d (Al,S'e +a~ 17-/~0 

w~vd- to thQ.. pros~c.tJ·o( a.s t-ne. Sh~riffs ~e..port o..vid P°'lme.r'.s 

St<>..t~me~-\ c.ol'\cunif'l9 +h~ 0.0 s<..rv.Jch (trlCLI €.;(~ibi+ \i )e.~ o..\so RP (~v.ne 

l6,101i\a+ 236 (not1V)9 o~ly photos provi~eJ b~ Pa.(me.r} wer~ in 

the. disc.ov-e.ry, Th~r{l.fcJr~, +~-e C\0 sc:roJ--ch mttt-e...rio..l Wl-\S 

provide.cl t-o t-h-e.. prose_LtA+or +wic..e.. 

/,15 Sto.tQ.. Vnisc.ol'\du.c.t -The. S-\-oJe. ~\r\ 9Cl 9e.d in -fla9ro.nt l'r\iscondud 

+ o d et'\ y t \ri Q. d e. { <?. n s Q +- \.-i -e.. 0-D s c r a.+<.. h l'YI <At e.. r i o.1 1 ca. 5 e_ {i' k 17 -I L/ 01 \ i k e: 
(i) Fo.ilivi9 +o tottdu.c.t +he.1 in c.,u~+ocly Cb Lu2.st1on;V\9, pr-om'ise& 

. ihve.sti90-tion ot +~{Lao sc.rCA.tL~ ivic.'1d.Qni (saCr/§1,l?>(l)o.tll; RP 
(91..u,e..lb110\~) e1.~ 1Y1j 50.C-, ~ 113(,) o.t 17) +t,,~Y'\ hot doi119 ,'f Cl.Vici 

i-v-~\V\9 to c.ove.ru.p t-"he.. promise.(IclJ f\P C90-Y1.16,101?:IJC1.tY~-sq\ 

7 



(''1') {a'ilil'"lg 4-o provide -\--he· 1-1-olmQ.s ~epor-f1 photos, Oeonno.s s+C-l·h.rn.e.vit, 
°'-"'J C.PS repor-\- d~spitQ.. tov-r 9.e.ne.ruJ dts-co v-e.r~ r-e__Cp-u.-e_$is

(supp CP su.b tt 1s lo, 48'1 511 5"3 1 q5J etV\cl +hre.-e.. Dm1-1i bus.e.s ( St{pp 

er S1Ab#
1
s l\l~J 11, LY, 98,qq, 1,3') GV\d despite. hetviYt~ b-e.e.11 

p r o v i & e cl th~ Q O s c., r CA t c., \t\ c CA s ~ t i \ e 17 - 1 l! e) +w ic,-e_ 6 y +he., 

c;h~.xiff'> o{-(;c.-e. (hote th€ tint copy of 17-140 wa.s sen+ to 
th~ pros.e.ud·ov- a.bov.t ei9hte.e.n rt10V1t\1s prior to ·h·ial.)j (~') 

p r O m \ s i (I 9 I \'\ C O u r \ + Y\ 0. + \l we. I 11 a. s k f Or " I • II {-h-e_ a D s Lr a.+ c.. h 
do..to.. r-e.9ruQ.s{-e.d 1\1 P~\m.er~ SpQtitlc. d:e.•mClnd ( su..pp (p 

s I.Ab tt I 5 ro LI 6 3) + 0 ; \r\ C, \ l,l d -e t"' ~ (~ 0 Im ,e S' R ~ r C> (' + Q n J 
D~Cll'W\C(S Sta.\€.l"Ylen1 (Sa.&,§ 1.10 (1-1 a,+ lb; RP (~0.11, 16, 1018) CA.t51-s--21 

. O..Y\ct +~wvi, five.. mol"lths la_-\-~rj asking ~olmes IV\ C.Ot.lr+, 

h1ict-+rio..\j bu.+1 on\~ pv-ovi&iV\g +-~~ Holnte.S Repor+ al'td 
p'-iotos - not +h~ tLA-l\ {1-0 sc_ra.tc,~ era<:>~ tik ll-fl/0 0-s prom1·sed 

(se.e.· Sae,.,~~ 1.11 (A+\~, 1,n (3) a.-t 11; RP (~L.(ly31 70181 G\.t 265-
16 G 1 1 13' Cf - 1 q O )j ( 4) h o + p r o v i d l V\ 9 + h ~ r -e f(;' u -e. s t-e.J 
pfo~e,c.;tto\l\ or&er /'r\afe.ria.l (SClG-, §2./l(l)j su.,;pp CP 5cd:ril Gl) or 

o + h -e v- c o Ll v -r- d. o c, l..l VVl ~ V'\ t s h ~ I d b Lf t ke £ h €. r i' tT' J o fl; c e 

~~<Lri+{'s repov-~ at 1\Jj (5) lyihg +o +h~ cou.r-+ to block +he.. 
por+ions o-( OQ.ctnna. Dn>.mrnc,r1J Sllbpe.0110. re.'bues+iY19 lhjury 
Y'e.lc1,:t-e_d pY1o-to~ IAnd. vid~os {roW) Chrisfvna.':, CAo..y ·1016 Cao Scr<Afch 

a.nd PD Choke.d (50.G-1 .i§ 1.ll-1,11 o.J 11-11)) b~ +e.l\i1-19 +he. C.olA.r+ +ha+ 
ovi\~ 11

~l.trtil'\9 OY' <A.b¼<.>1r19'
1 photos CO.WI~ trorvi PCllmQ..r ($Cl(,J§Z,I] 

(Yicd 11-l'isj sur(-J CP Su.bi+- /43; RP(it,tne. 26,101i)o..1 lll\-23SJj (C:iJ l¼ivi9 +o 
tl.-\~ Cou.rf b~ So.~iV\9 H-olm~s photos" Lv-e.r-en'\ iY'ldiu.:/-~d in his 



re.port 11 
( S ClG/~ 1,13 (4\ ~tl7-li; RP (~\A.ly 31 10 I~') C\t 2'3 5 J w hv-1 ~olrri es R~ . .por t

a-\-~ stO.t'!.'1> 
11

1-t-oo'.<_ pV1otogro.p~s 
11

; Ci) com1111ltin9 o_ n,cAe.r-ic.d o.,l'ld 

relitd u,ron fro.I.Ad- upon +hQ. (OU.Y't to bloc.k d~f~nse SlAbpoen~ of 

\to\YY1.Q..'> for UO StroJ·c\1 mcd--erlo.l (5u_pp ((J 51.,1,,b~ l~S" o,.-\-1) by l'11vi9 

+o H,~ (01Ar~, 1'vidic~ting 0.0 Str<i\tc-h mcd·.e,1'"/al ho.s u cd\ be~tl provid~d 

111 tl--ie. dlse.,o v~ry '1 O..vtcl qT\iose hcwt atl b-e.e.n provicL~d. ThQ.,Y were. 

pr-ouided ivi the. be..9inf1in9 to n1s d.de.n%! c.ou.nse,\s O.V\d, O..<';}U.;YJ-eve,rythi119 

WU.') pr-ovi&e.J +o him 011c,e. hQ.\-ook ovex. 11 (so.&,~?.1(3('3)cdl7; RP(~l,(V\£ 

201 1018) a.t 24(-2Y3)j+-~e.n1 provivi9 +\riQ. tro.u,6 upor1 -\-he. GCJI.Ar:l- by 
provid1Y19 Halm~s R12-por+ o.nd photos, miJ.-+da.l, ( no+e-H,is -h,·o.,lAcl 

see.Ms to vio!o.t~ not oYII~ (rR'5 l{,1Co.HI\Y,7(d), 4,7(hHI); but-, oJ~o 

bre.akil'\~ +h~ luw bo..H~ oY\ ~cw 1g,1ss,110 1 Rew qA,n,0~O1 Rew qA,76,17s)i 

(2;') on 9e1.t1. 19, 101i, ½vlpin~ draft ~vid si9niri9 O.V1 ille9t:d ord'l.r
1 

bcxsetl 

OY\ Rew 5,60,060 1 ton.ii'\~ Pa.\m~r +o h~rn ov~r oJ\ \.is 0J-\or11-e.-~

c..lie.11{ 'f)rot-e.e..+e.cl no+es 
0

0Y1 dJsc.ov(l.,ry r~v,~w +o +he. s+cd·e./ rcdher 

+hci.11 his COl,W\5~, ('SQG-,H5·/,6ati-q; sv...,pp CP sLlb:tt- lY/j -I-he.re.by, 

pr~v'l.vrt\l'\<3 Pa.\m-e..r's c..r,hc.e,._\ 1 imp~rG'..-tive.1 OvYlct r~ttu.e_d-e.C\ 

CA':i5is+o.i'\t€.. wi·\-\., de-fevis~ rr'~po.ro,;HoV\ (50...e,, § I. 8 at q 1 AP (~a.n, 2Gf 

1.0\~ a.tlS!) 0-viJ. 'iV\tr\V1g1Y\9 OY\ me0-l'\iY19fu\ se.lf- re.pr~s~vAo.Jion 

(u.s CoV\')t. °'-m.e..\f\d, bj Wa.s~. Const o.rt\,~11) 0-S +he. i\kgcd 
o r 6. ~ r LU o.. S no + Q t'v\ ~ n d-e d Ll )'1 \- i \ a_ LU e -e, k a_-(\--~ r 1() o.. \ h'\-l.. V'" 

was torc.-e.d +o 90 pr-o s~ (So.G--, ~ L<o C(,+9; sv_pp CP subtfJ" l?.4, 
\'j4), 

\.q Ra.mitica:Hons - Th-e.. f:>rooks Cou.r+ hote.d l

1 potevi-\--ia.\ 

ro..mi{ic.cd--,o~s 1·{ the.. S+a:te.1s be.ho.vior is not c,urto.i'!ed'1 

q 



Brooks 1 l4C\ \J.h1Ci.pp o.+ 390,CJI, In P(.l\me.r~ case, +he_ Sfa.te If'\ +he. 

pe.rrol'l of clQ.put-y prosecu+or ~rih Ri\e.y (RilQy) ho.s ct known 

h \ ~ \-o r ~ o t lA V1 e. + VI i c. o. I I y V i o l o.. ti n 9 d i s c. over y pro vi s f o V\ a- v.:1- i e 5 

L.LY\cJ.0\'" CrR Y,l bt ta1l1V19 to cu . .+ with reasono..b le. 
dil19e.nce. cJ.nd MCAK1'Y'l9 mo.J·e.do.l \'Y\i.sr.epr-€SeV\tatio11s +o 
the. c..ov.rt ( 50..Cr 1 ~ '2,"3-3 oJ 2 7j Sfa,4~ v Per-e..}, Oi v. 1I (0 0.. ho. 

Y g 11 1 -1-n , 2 o 1 6 w °' s- h a p p L e. )(._ i s ·3 o Y ci ( o e. c . 2 o, 2. o 1 6). Th a+ 
sho~\d bQ.. cu,o'\-vu~r- Brooks fo,,_dor supportiY19 dism1'sso.l of 

Pct_\ me.r-1s · cho.r9 ~~. 

\.\O l-te.a.riV\9S Pr~Ju.d.ice.d-Th~ two Brooks pr~Jl-ld1cQ. to.dors-

(\) wol-\ld hc.i.vt affede.ck how w,tn-e~s es ivite..rviiw-e.c.l o.vid (2) pr~V-tV\15 

d.~+~nse trovn +1W\el~ pr-e-parh19 - a,lso appli~d t-o ~lrie. c..\,,ilJ. 

heo,,rsa.~ O.Yld c~ild c.omp~+Q..V\C,,~ kQ.o.r,V\~S (sLLpp (P 51,tbi:\.'s 71.~ 

l l, I 1 8 2; P. P ( ~ M1. 16
1 

l o I S'l; R P ( F~t>, 6, l e> I~ ) ) w h .e. re n i e., H1 u- +- h e. 

~o~mes Re-port ~rid pho+os, o~a.nnct Sto,,'\--ti'½~Yli; Or (PS r.Q..por-+ WC(j 

C-'.vo.t\Cl\::i\q_, Th~ ~o\mQs R~port wo.s ~speticdl~ rel~van+ +o how PD o.nd 

he.r- rnothe.r, Oto.nno., W{l_,r~ il"l+uvi-Q_W€.ct / crciss- e.xt1.mi'r1-e.J o.s: (t) t-"1e 

Holmes Repcw{ shows kolmQ.<:> iV\t'1..rvie.w-e.J th~l'Y\ bo+h so hQ wa.s-

°' potevit'10J witness 0-V1d (1') rke. ltol111Q.S r<'-porf ne.v-e.r m~n+ions 

do1.tb\e ~cu1de.ci Y\-Q.tk Stl'"et¥19u.lo.tlon1 i+. in&ic.o;.\-.e.s Pci.lW\-e,r 9rctbbed 

+h~ ShouJcle.r; +h~v-e.b'-f, Y),'\Cl,KIV\g ,~ imp-ecu .. hivi9 tQ Ao/ P01 

G\Yld Oea.nVI°' W~o Y)CIW clC\i\rv\ ao WCJ-S sho.Y19IQ.d Cl+oll'vie.s 
RQ.port at 1-~\ 
I. I\ OthQ.r ht\o..i~ria.\it~ - Po_lwie.r- o..dLlo..\ly c.\o.i h-1 S thoJ +h'L 

\-\o\W\<?.S r-€..por{ wo.s mate.rio..\ +o: (\') °' v<?.nu.~ c..hcu19-e. UVldu-, 

10 



CrR 5,1 (6
1c) as it p\a.c.~s t~e. scra.tc.~ us possib\y ho.ppe.nivi9 in 1h~rs-to~ 

- Cou..vJ-~ (SO..C, 1 ~~ 1,IS--~1,[6 ctt 1i-1q)i (1~ e.xp<2.rts showiV19 _"the. 5c.rcdc.h 

wo..<:. ro~":>·1bly +a,\f\'\p-er-Q.d with O.nd COI.A\d ho't h(HH!.. OccurreCA. QS 

de.scr{becl. (SO.G,B2,19 cd lO-ll)j(3) if shol.(l,ed +h~ ~x,s+.ence. of fwo 

0 +-n ~_r m Issi l'\9 repCJris I Ot'l € by ct k ev w i + Y1-€. S.SJ 0-e.cth 11 a. I +h~ . 
mot~~Y', and (y) i ~ shoLVed a. rea SOI'\ -for 0..tJ +o lie ( h'liss-ii.,, 9 
r-e.ports ClV\el. r-e.ci.'lovi to li:e. oJ SO..C,-1 % 1, ll oJ 19), i:~rthe.r1 th~ 

/+olVY\-e.s Re.port ou.+liV1-e.S- pCAr-1-s ot bcd-h th-e CPS r€pcrt cn,d 
D-e~\1na Sf-a+e.m-e.vd; ~h~r.e..byJ SL-lpporh.1 ~ {,,h~r m11.+u1'a.lit~ cu 
·\-h~ De.arw1u S+o.hh1-e.nt SLl.ppor+s v~\1¼~ c.,hct¥1~~ cvnd tl-1t (PS 

r-Q.pc>vt S!.A.fpor\-s se,v-o.\<-~ +o.mp€-ri'vi.9 (i4olm-e..S ~e.,port oJ 1-'s), 
1.11 Col"lf\ie,~ Sv..mmury- Th€. Co\H't ot Gpp-ea.\s hold1'n9 +ho;\ 
Po..\m~r ·rn·u..d clQ.monsfro.t-e o. B.,.o.J~ vio\a..~101') +or ~he. ClD scrcdth 

mct.tU"io..l +o ge.~ cllsf'Y\1ss0v\ (siip op. Gv-t 11) -is in coY'Jlic+ t-vi+~ 
Po_( rne..r 's c, ite.d c..c,. 5 ~ ) +-tA+-e.. v 5 he.,r M o.,n ( SCI.G-, ~ 1, 19 ~ t 15' j § \.?:, c.d ~-5 

here.ivi) o.nd S+.o;te. v Brooks (~ I.Y oJ 5" hQ.r-e.i'viJ both o{ whic~ 

o~ly. r{l.q,u.ir,e °' -promis-e. lo~ th.e. S+o,,t-e +o provid~ sr-e..c,{,c 

d. t s c. CJ v .e.. r 1 ~ t\ d + ~ -e.,n + h e. S +ct+ e. s ? o. i\ lA r € ·h, p r o u i d e + h ex~ 

discov-e.ri (Shermo.V\ 1 S-9 WV1Clpp a{ 76?/ 1 Brooks1 !49 LUviapp ct+ 3'lO· 

9\). Pr~jv.dic.(l. 1s irit'2-rr-ecL (to.\. Pa.\W\~x shows +\it S+o..1-e..s 
promis-e. to provid~ t-he. ao SC.rl\+~n mo.+<?.ria.l o.vid +h-ex1 

t\r\e. f.c..du..re.. to do so(§ L8(3\ cd ii§ 1,10 ,r+ 10 hQ.re,·11), Pcdm-e..r 

snows t'ne. tlo-yro.\t\t ·-s+oJ·e. misc..oV\du.d t\-\e. S1<A+-e -en9u9-0..& in, 

\V\Q... Co1.n·-\- ot Clppe.u\ d(?.c.isiovi · ShDu.lcl be r{?.vexsQ.d OY\& PC\lt11e..r 

sho\A\d be. 9ro.vrte.d d.,smisscd bct.s~J on S\t\Qrma.v) o.n& Brooks. 

t I 



Isst.te. 2- D,d +\\e.. C.ou.r\ of °'rr~a.\s err ih ho(di1-19 Po.lmer 
1

ta.ils i-o 

o.rg(A~ hciw the. ~o\Me.s r~port 01" +~-e. photos t~ems~\v-e.s 
w-er-e. e.Kcu.~pa:tory ov- 1mp€.o.ch1n9

11

; whe.Y\ 1 bas,e.J on LAS v, 

Q~urs o.nd Shic.k.le.r v, (;.,,--eel'\ 1 Po.\m~r- cli& o.rgue Cl V°r\CAie.rial\y 
e.xculpll.+ory issu(2_ .+or ·-thQ. t\olmes RQ,pov-t, c.eri+e.ye..J cuound 

V~Y\\AQ. ChC\V\g~i -\-ne.re..by showiVig 0. d\..l~ pr-o(~SS B ro.d\/ 
V i o \ c~:\- , a h o. Y\ d S Lt pp or \ 1 h ~ Cr R S, 3 ( b) d i s m 'i s s cd u, n d Q.,r-

Stu\ e. V ffio.rt\V\e.} r 
1.1 R1i!.v·1~w of this isst.te. sho~\J n~ CAC<:: epted o.s: (\') :thQ. Col-\r+ 
of lApp{!_o.l~ decis·1on coriflicts LA.11th other Su.pr~m-e Court O.Vlcl 
a.ppdlciJe co~rt d~cisions (RO.P l3,4(b')(l11) O-V\ct (l) $19nitic.o.h+ 
ll)UQ.<;tions of consfi+~-t\orio.l lo.w a.re. ,nvo\v€.d. (RaP l~.4(b)(3) 0.11d 

the. ro..W11+i ca.~1oris ot fl a.9 ra,n~ mis C.OV\clu.c.t by +\-\~ Sta:te.. +o 

d~priv-e. a. p~rs-oY\ ot a.c.c.e.ss to si9nific:o.ni const\tv.\-10V\c>.\ riqh+s 

6~ dQ.nl/in9 or d.e..l(,l.,ljin9 clisc.ovtl.ry is of si9n'1t1c.(:).nt and 

c. o vrh r'I u i n ~ p u. b I ic, n o+ 1 c. e ( R Cl P I 1. 4 ( b ') ( 4 J l. 
l.1 The. Court o.f O.ppeo.ls hQ..ld tha.~ PaJme.r's ar9un,e.n+ for dis-misso.l 

ta..1'ls o.s "Po..lmer fails +o demonstroJe a Brad~ violo.tion "' be.c.CA.u.5('. 

he to..il.s +o CArgu~ Y\ow +l,ie.. HolmQ.S r~por-t or- the sc.rCAtc.h 
pho+os +~e.VV\se..\ve.s WQ,r~ €.1-(u\pa+ory or 1mpe.o.c.h1\'19 ,,,, '' Slip op, 
a.+ l~-I1. Po.lme.,,- diso.gre.~s b<lCCA.US€. +h-e. Cou.rt of a.rpe.als shol-lld 
ho.ve. tou.Vld the.. Holf'Vl€'.\ R~peirt Q.vid~vic.~ o.llowln9 Ve.nu~ 

chC4.V\3~ L,(,V)de.r CrR 5.ICb,c.J a.s \'Y\uteria.lly e.xculpoJo\'"~ unJQ,r Us v. 
CAgu~s tAV\d showi119 pre.ju.cl.ic.e. tM·\de.r Sfric.k\e.r v. GrQ.e.l'\ 1 espf:tio.l\y 

LvhQ.V"\ c..onsid,e-rQ.c\ in +~'<- li9ht of +he. +lo.9r()_n+ goverrimeYr\-c,1,\ 

\l 



h1 j s cond ud In G- ray <j l'to.r b or Cow1+y, 

1.3 d9uys Cl.l'ld s+r,ckle.r- mate.rial is materilllly ex:c.o.lpa+ory j.( it 
crea.te.s °' v-eo.SOV\c.tb\Q proh0-bili+y, wh,2r1 co_n~idere.& IV\ the coV1fext 

ot fhe. evitlre record, ma.y ho.ve. ctff ec..+e.d thQ. out con1e uf H1e 

c.a.s~. US v. Q9u.rs1 L/17 U.5 q71 113-:-1~
1 

qG set 1391 (197G)j Kvles v. 

Whitley, 51~ us ~/q, 435, 115 sc+ 1n-s (1qq5). Preju.dic.e. OC(Llr{ it fh-'Lr-t is o. 

re.a_) on ab \Q. prob Clb I lify th 0-. tr disc I orur~ of e..v id enc~ wo1..dd h0-ve. cha,Yl 9d 
thQ. c.qsf · oLd-wme. Str;lKlex v G-r-e~V1, 511 US' 263 1 L80, 119 5Ct- /qJ6 

(1q9 q). 

1.~ CrR 5,1 (b,c.J ~ GrR. S,l(b1c.J lhdicu-\-.es thcd, it th~re. is a 

rea_sono.'o\e. probo.b,\ity tha..t t\-ie. a.\\Q.9-e.d cril'Y1e or o. porfi(m 

+-h~.r~o( wo..s comm;#e.d in more tho.vi Ol"le. county theY\ the 
de.te.V1$€ m0-y choose.. t\t\-e.. c,oun+y ot V~V\U€, 

2.S Po..lMer~ Bro.&y O.r~ume.\'\t -11'\ the. so,c.) Po.lYl'\Clr ma.kQ.s several 

0-r9u.mQ..t1ts direc+e& tc:>u..JClrd +he Ito ~m.e.s He.port CLvid photos 

be1V\9. ~re1.cl'I ma.t~ria.\,. (IJ PQ.lW\er na.m~s +h.Q.. Cl.D scro.tc.~ mct+u·1ul 

O..S Bra.J...y WH>,t~ri~\ (:io.,G-, ~§ 1,9 1At 15J 2,13 oJ 16-1811114 o.f IS Ced\ 

d·o.:\--1Y)g 11 AD 5c,rc.dc..J1 9ro.J..v f'l'late.ri~l''))j (1; Po.lvne.r show5 +ha.t 

th~ CID SC-ro..tc.~ htC\+~r'1e,t_\ wo.s h.11ow1ng\l/ Suppr{l_c;se.d -1-nrouq\) 

Sto..te.. VY\1sc.oviciuc.t (Su&,~~ 1,IY oJ 181 ·2,9-1,13 4t IS-18; 5ee_ oJs-o 

I~su.~ I,~§ 1.7- 1,3 a.+ 6~Cf, ~-er€.111)j (3J Po.lm~r sta.t'<..s fhcrt °' smcd/ 
po..rt of ft-it ClD S(r~{c.~ rnCA.tQ..v-ia.l, Holm.Q..S RQ,pc,rt o.vid. photos1 
Wo..s ·prov1de.d, too \oJ~ tor U5~ o..-\- th1<.. c.h,-\d heo.rsCLy 

O-Y\d child C.owipdenc~ h€.ctr1n9s 1 mid-+r,o.\ ~1.dy 3, 7.018 when 
PoJVY'IQ_r wo.s deYii.Q..d: (0,') coul'\s~I, (b') contin~ances 1 Cc) fa.iv-



b0-i\
1 

a.nd (d'i t-h-Q. pr-€SCLmpt10V1 ot 111noc-enc-e (50.e,.1§1.lS ri.f 1q-1oi. 

s~~ 9.eV\~rcdly Is5l-l-Q. I,~~ l.6 o.+ 6, 1,g(3') cd 8J; CAV\d (~) ho+ih 9 
+ho.A- t\--)e_ Holmes Re.port ~how S{!.V-'!..ro.\ ma.te.ria\ i~SlA~s; (see 
50.G-, §§ l,11 a:\- 1q, 1,1q(1') e,\'t 20; s-e.-e. also Issu.~ 11~1,ll a.+ 10-11'\. 
l.6 Ve.nue. Chan9€ O.rgume.vi+- SQG-

1 
§ 2./S o:f 18. '1s whe.re. 

Pa.lrY1~r mo.ke.s his ar9ume.hf about +he., HolvY\es Reporf b~iV\9 
1-Y\C,l+e.ri~lly ~~culp"Jo,ry bei.s-Q. OV) v12-nu.~ c.ht1n9e, He s~o.rfs by 
no+iV\ 9 I\ PrQ.judic.e f<' V0V'\ue ChCLvi9~'' o.s 

11

wi+~ou.4 Hol»-1~~ 
re..por-\ [PQ.\W\tr] wa.s l.Al')a,b/e +o corr.edly V"Y1ove {or a venue 
c.ho.V19e ( s~~ CP 1i1~20, af(;J.o.vi+ tor Char11.e.. Of Ve.r1t.t~ Crnet~ 11, 
10\g')') u.nder Cr R 5,1 (b,·c) .. , as the Holme.s re.port. il-1diude.s t hct.+ 
+he [A01 se,roJ0~ ho.ppehe.d OY\ the wo.y to Ol~mpio. whic.h ,s 
\\I\ ln~rsfo11 COIAnty"( Holme5; fie.pov-t a.+ 2 (sto.t,11t9 "It wo...s-

re.porhui. -H,o.:\ +he. fo.:mllv ha.d been 1ro.v~l1Y\9 +o Olympi0- aY\d 
t'Ylit.~o.~I [Po.lm~r"J was drivin9, o.+ ovie. po1Vlt, \IY)ic..ha<!.lm s+oppQ.<A 
+h~ vehic\q,.,,., 11 Po.\m~v- a.gre.Q..S +~o,,t the,, 0.D sc.ro.-tch (\lltpp~V\e.c.l 
ii'\ Thuxd-ovi" p.Q.v- lria.l ~.:t-h',b'it 10 C.lt i~-~S~ So.Cr,.§ 6,1S cdl3. 

1. 7 OQa.nna Shde~eV1t - Th~ ~o\m~s RQ..por-f b4!.com-es ev~n 

Wiore. ma.-\-e.rici..l\y e.xculpa.+ory o.s l+olm~s OLl·Hine.s C\ po.A of 
the. V\Q.ver provid.~d OQ.a.Y\riCA Sto.JQ.mlLV\t1 +ha.i ~aJ be.((V\ 

o.:\tCllV\~ck +-o t\t\e... t+o\Me.S ~Q.povt, s+~+,l-19 \\ o~~nnCl provided 
me.. o.. )t-o..+e.m-evi-\· "'' Sh-e. 50.;J OV\ o~c..e.mb-e.r It+-~, 10 \6, VVl,c.ha~I/ 
[PD],[AoJ,[lp] O.hd she w~r~ -h-a.ue\1n9 to O\yrripiQ .. ,. at 
o V\ e p o i rJ 11 11 " • \.t o \ M e s R Q. p br{ at "l 
1.'B RQ.etSona.t>\Q, Pr-obo.bilit~ - l\--ie ~olme.s Re.port ividiccde..s +½a.{ 
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De.o..Y111Q1 AO Clnd.. PD livQ.d iV1 YYlc.(l~o.rf iYI Crro..ys ltG1.rbPr Cou.vd-y 
. O...Y\ ~ +~cd t\.-\~ S c.roJc.h . hct ppeV\ -e.cl o V\ thQ... WO.. 'f +o O ly mr ta. 
II'\ Thur-s+ol'\ LOU-V\1-y "a+ OY\£.. (.)C?lV)+, .. '', +vil.{s, shol.A/1vi9 +hcd +he.. 
(10 sc.raJ·c..~, ihe.. bo.s·1s tor th~ Rew qA,36.041 a_sso.~I+ e,~a,r9e. a9ldnd 
0..D1. c.o~ld Y\o.v( ~Clpp~nQ..d. IY'I G-v-o.'{s Hurbor Co1.A.11ty or lhL.trs+on 

CotAnt·y; t-he.xeb~, aUowi\1\9 thQ. de.t~V1$€ +o c.~a.V\~~ ve .. x11A-e.._ 

base.cl OY' CrRS1\(b1c), 
2.9 Of(edQ.d o~,dcome..- Lo~\c.a.t\~ 1 o.. veviu.e. d10.n9e. o{Ju.s+ one. 
c~a.rgQ. a:ff'ec.t +he. Q,i,rtir-e. Jria.l of a.II c,vio.r9'ls ju.st by +L-it {o.,d +noJ 
+ivu·e.. VJOIA\cl. on\y b~ +wo Cnc;lr~Q.!> IV\ G-ro._y5 tk,rbor Col.Witt Cl.nel 
th~ c.ho..rge. IV\ T~l.,lrd-o"' Cou.V'\-\-y wou\d- hCA-v~ C\. ~i'tfer-<?..vit-

jucl 9 "<-1 pro.SQ.LL.\, tov-J cl ~1~V\ ':i~ aitor,ne..lj J Cl VI d Jurt; h owev~r, ~Gd m-er 

l,s-1-s how fh~ v~nl.l-Q. cho.n9~_ would hew~ b~V\etl-\re.d fhe. d£.fe.vH .. -e 
in SQ&.§ 1.16 a:\ 18-lq, ihose. b~ne.{its inc..\1.AdtiU) .\-~ pr~su,~ption of I 

. 

11'\Y\ote.nc{!.i (1J r-e.d.~c..-e-d pre_.j'-ldic.~ trom joiV1d.-u ( s-e.e SCA G-1 § 

D.2 a{ GJ b~ se.v€riV\9 a chtA,rq~j (3) desi9vi0Jiol'l of oh~ 

provo..bly tcdse. CVJG\("9-e, +he. QO suc11Jch (set 9~1'lera.111/ Sau, 
~§ D~""D,S ~t6 ) 1 (4J prov·1Je.d counse..l lse,~ slip op. a+6,/0)j(5) 
provided proper- discov12.,ry (see. qQV\era.l\_~ SCHr, ~;1,ll-2.!2 cd 16}; 
~J proviJe.d 0..11 -e.1-.p..e.r+ m.Q.d i'c.o. I wit-n.ess to show the 
Cl D s Cr cd c.h d i d V) 0 t O (. (_ LA r ct s d Q s C r ; b e. d ( s -e ~ 5 a 0- I § l, I 9 
°" t l 0-11 i CL n d (7) a ll ow e J b i a S el.. n d pre vi o u s p -e. ('jury 
of De.aJ1"'0.. Sa&i § l.lb cd- 13-ft 

l,10· Faiv- Tried R;qvrts- Clg~rs, retuirs that th~ evi+ire. 
record 6~ c.oMicf.Q.red; $01 Pa.\rn~r lids u fe.w o-f his f~ir frifA.I 

IS 



ri9ht~ H,a.--\- G-ro..ys \-la.rbor tried c.oud de.pr;vid. ~iWi of a.Yid h~ 
sho¼\d ha.vQ. re.9a1V\e.d v;o. venu~ cha..~ 9e.: (1') <.OLtns<?_I (se.e. 
Issu.e..1 1 ~1.{,(i) cd6 (V1otiY19 ta.iv- trio.I viola..+~d (BoyJ, l60Wl"l·1J at 43~) 

ClVld Uh(O.lc~lo.ble. pre_judt ic€. ( Grllno.cki/ 90 Uln app at 6D3))i (1J +h-e 

pre.sumptiol'"I tJt innocence ( se.Q. Issu.e IJ ~ l.b(I) a.+6 (V)otiY\9 fo.i1r h·i(AI 

violcd~e1(~o.Yl'\ie. 1 168 Wvi2d a+ 861) et\t\d 9re.at pr-e.jucJ..ice (~onnson 1 /Sq 

w\') llpp li.t 68S ,g~ )); (,') e"'-pe..t-+ medic.o.,\ +e.d·imovty whi:c.h wa.s 

c.ritico.l to S"'OW1Y\9 0.0 15 scro..-'tc..~ d;d -not ou.u.r by 
s+ro..h9ula.-HoY1 (-5'~~ 50.&1~2.19 c.\t 20~1.1) as -the. +ricd c.our-\-: d€.viie.d 

bo{\--i YY1Q.d1c.o.\ '2.Xp{2.rt $Ll-bpoe.V\o.S ( Su,pp (.p su,~tt='s \411 150) ancl 

chn1ie..d exp~rt tes+imovty o.V1cl fuvich c.Ht¼~ CrR \.l,'?(b)CI\ ye.+1 

Pcdvne.r ne.v-e,( r-e.cel vecl Od1 omni bus heClrinq or <All t hQ. CrR l/,S 

rig\,d·s +ho.,t 90 witl-i it (see. 9e.V\~roJ\y RP (~LA.V\~ 161 l018)cd· 2'32--

1~3; se.e o.,\so Boyd, l"O WYI Id o,,-\ ~3Y ( V10+1\'\9 e:~pe-v-t wi-tne.ss~s. 'mo...~ 

be. c_rudo.l J)e>.rt o{ due. precess ctV\cl -fo.,r "trio,\)\ (4) C oiY)tv-on + ci. ti on 

(s<aQ. s\ip op, at 10-llj se.~ o.\so Sto.-\-~ v Cr<Lw+orcl1!41 Wrilcl Y1!{
1 

41), 

S"L\ P?>d. 656 (1001') (noH1-19 C.cJnfro11+a.-tion is tu.ndah.evthd to to.iv:

-\-ri~\)\ on +,Yl'le. +o pre.par~ Cl.5 counsel SC\.\J hiviety davs }1€.e.cl-e.o\ 

(R!'.)(re.b, IY,lOl8Jo.4 l8e');'7'd, p0,\1-ne.r 01')\y 904 11 (s~e. RP(Sut,€_ !5J101i, 

o..~ l0\~103 1os-1ob)(rioti1-1a "to..s\ ·\-ro..c.k h, trici.\ 11
) ·o-.ncl \o.*<i. cl1sdos\.J.r~ ' ' } 

o-f Q;1/1clQ.ri<.Q. de.11·1"S 1imQ. +o o.de.iv.o.tel~ prepetr~ o.rid- brir19s pre.j1Adice 

( StoJ.e V, YY\,c.hi~lli, 131 w"'1°' 21q, 140 1 qyJ Pl& t_j~7 (1qq7)j St.~ also Bo~4, 

l~Owl'\1J ~{43y (not:h~ ctc.te.~s t-o Q,,v,&~nc'<- Cru.ci<d +o due. proc.e.ss 
O.\t\d tC1.;r tri,d)) O.hd is Stdfici'l~+ h support· CrR 8,3(b) cti51r1,ssG1.\ (Skh. v, 

PY'ic.e, 9Y WrilJ g101 814 1 610 Pld q9~(1qso1), · US Const, ame11ds 6
1

14, 

lb 



l, \\ h'1a.te..rio.1\y ~Xt.LdpoJor~- Bas-ed on a9urs> Pa.lmer shows +ho:t +he. 

Holme.s R epor4 UJO.S Yl'.1ll+e..ricd\y €.)1..c..u.\po.t-ory o.,s i+ co1-1hA111~d Qvid.e.nc~ 

o.llow1n9 Ve.\11Ae. cho.n9e. whi<..h wo~ld affe.c\ the. outc,om12 of +he CQH 

~spe.c:10.\\y in li911+ o{ +he pre.jv.Jic..<L a11d mi$c.ovid1Ac..J Po.lmex 

f"-c.ed IY\ G-ro.ys Ha.r~or ( 5€.-e.. 9~Yten:.d~y §! 2,5-2,/0 ~+13-16, her-eii)), This 

o-.lso shows pv-4-jud.i'-€. uYtcAu Str1vkl-u as .J.isc.losu(e. o.nd v~nlA-e. chah9e 

wo1..dd ho.v4.. $"1.v-er€.d OV)~ c.½e1x9~ uY1d r-estoYe.d mo..ny ot the. 
v-i9h+s PQ.\mQ.r wo.s J~priv~d of (se€. 9e.r1QroJ\~ ~~ 1,q~1,10 o,f 15~(6, 

0.91.Ars1 417 U :i C\t 113-ll~j Stri'c,kkr, Sl7 US llt HO, 

1.11 Bro.di Vi6la+ioV1- PCt,lmer
1
s arql..lrnel'\+ on· the. Holm-es Re.ports 

ve.V\\,l,~ t:.ho.~91V\ 9 ~vid~Y1c€. m-e~+ o.\l -\-hf'~~ ~ra.J.~ violcd·ron 

Compone.nfs; (I) tG1.voro.ble. to C1.ccused o.s ~~c1..dpo.+ory (re~§ l,11, o.bovi)j 

(1_') Skppr{2.S$ e.d wil\{u.tly b~ s+~+e ( see 1 ~sue, I,§ \,8 o.-\ 1-~, hereivi\ Cl.V\~ 

(3) rna.+e.,yicd o.s it caus€d p.,.~j1Ad1c.€ (see~ ·Lll, Cl~ove)1 fhere.fov--e1 

tk~ (our+ o{ Clrpea.ls ~rre.~ iV1 hold1Y19 ho H-olm-eS Re.port Bra..dy 
arg u. me..nt w~s W\acAe.. 

l.l3 mo.r-+lvte..} Oismissa.\- ~-\-o.:\Q.. v. Yno.r-fi1-H~J (11( w~O.pp 11, 86 p3J.1110(100~)) 

iso. CrR8,3(b') d.lstt1lssct\ c.o.s~ +~a;\- P0-.IMe.r dte.s +oat sa(J-1§§2,29-2,30 

~~ 15-16, lV\e rf)o.rfirie.} Col.Lrf he.Id ·H'lt tC-li11A.r~ to &,sc.lose lon9 
obvtOl-\5

1 rnel+~r,a.lfy exrn,lpa.+ory e.vide..11ce ut1ti1 rnid-+rio..l: (\) 
pre-ju.&ic.es a. d~-f~ndaV'ltS ri9hh +o e#"e.di(./e o.s,1s+l.lnc.e. of counsel 

and a.J<2.tuQ.+e_ tried pre.po.roJioV'l avid (1) i_s- 5'0 rQ.ptA911,n1t +o th~ 

princ.1ple.s of -fv.viJo.rne.V\to.\ -f'.o.,v-nQ.SS +~oJ i-\· Viol~te.s d.L(e_ proce.s5 

~rid mo,y bl'r ~ su.lose.iu~nf prosern+iol". o{ +~e. de{e.11davrL Wl<Art1n9, 

111 W11 Clpp o,~ 35'~36. The.. trJe4rti~t.r (ou.r ➔ ~!so tOLlVJd +hcd 11 Re.hicvl 
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wi\l \'1ot ser,ously de.ter the c.0Y1d~d of the wiH1holdin9 of 
e.xcu.lpcdory ·€vicA~.J1C.€ lh fh~ tlAtur~.'

1 

s-o cAisMisscd wiH, pr'ejud/(.e. jg 

+h~ prop-er re.mf!d.~, Id, 

2.ll\ Pcdmer DismiVio.\ - Po_\n,u mQe.+s +h~ rei~irm-11,nfs o{ Cr Pi 8,3 (b) 

clisw-iis5,CA-\ uncle.r Vhc,.rti~~, as iri Po.I me.r's (O.S~J th~ S+a.te.1 whie-h hM a 

k11owvi his+ory ot with holdin9 exclllpo.+ory ev,&~V\c.e (se-e. Issue 11 ! U 

at q~/01 h~reivi\ wi+hheJJ. th.e materially e.xct,tlpa+ory Holm.es RQ,por+ 
(se~ I~~IA€. ]

1 
~ 1,11 coJ 17 (no-1-i'Yl~ rno.te.ria.\ly e.i<tu.lpcdoryJ) d~sp;te ha.v1Y19 

poss€ssio\'\ o{ sa,id r(!_por·t e\gV1+e~n nionf-hs prior +o fried ( see. I~sue.1,i. 
1.7 oJ 6-7) cu,J ho.viV)9 pro1t1i5e.J to ctsk for th~ <10 sc.r~-ih dcdo., whic~ 
cMta.ivied \--he. \4olm~s Repor1 1 aver" tive. mo\'\H'\s prior t-o 1rio..\ Cs~€ 
I ssu.~ \1 §I.~ (3') a.\ s'), G\.f'.+er mu.\ti pie ·{ro._u.,ds v-.pcin the co~rt · b':I advising 
+he. 4rio.\ cou.rf +no.+ all di~<.ove.r~ ho.& b~~l"I provi&e.& through H,ree 
om11'1b~SQ..S at1d +he hea.,r-,')19 r-e.iue..s{ 1119 to su.bpoeYIC\. +he ao ~c.ra.kh 
da.+o. ( se.e. 1 SSU'<. 11 ~ \.i ( 'l, 7) c.d g-9) J +h~ S+o+~ provi&e& +he l+olm~s 
RQporf a.hd phofos mid - +r,QI ( s~~ ls-sue I,~ l,~(3) ai g), h'lo.r+iri'LJ dismi':.sa\ 
s4a11dcv·ds o.r-e m~t a.V\ct PaJme..rs co.s"t shou.l& b~ Jisw11sse& witt-1 

prej~dic.~. 

(='. C o Y\ c. I l-\ s i on 

· The. C ou.ri of O..pp~als c.omm rtfe.d e.rr i Vl Pa..lrne.r's dir.e.<.t 
o.ppe.o.l, no, 51361-\-n wh~Y\ a.dJrQs5i119 Pcdme.r~ S·hlteme.V1t 
Of ac-ld1tiol'\cd Grow'1dS oJ G-r-ound 7_. 

Fiv-s+1 6v holdin9 +hCA+ Palwi~rs a.r9uments for clismi<;SCll; 
d lA -e.. t o f I o_ 9 v- o. n t d i s to v e.r y v i o I Cl t '1 on s b ~ f h e 5 + cd e I h Q ~ d 



Cl Bra.cl\/ violafioV\ +o su.ccet?d, whe..n PalW\€.r cite& to a cois-e, 
) + a. -l- e. v. S h e. nn ct V\ 

1 
·w hi c. h CA I\ ow s d i s V')") i s s a_ \ to I" d. i s c. o v ~ r y 

violo...\-(orH by H,e 5fa.+e without a. 8ro.dy violoJioYJ. PalWJer also 

+ound a. vnore on poi111 casil 1 St<A+e. v. Brooks, 60.s~d on +½-e. 
\ Q. v -e. \ o { g o v e.r r\ m -e. vrt o. I m i s c. o V1 d u <- t i V1 P ~ I m -e.. d C o.. s e d I.A e. f o 
de.la.y O.Y\ct de_nicd ot r-eqy U~St~d and proYnis~J disc.ov~rv 
c.omb,n~d witV'\ ·trtAu.d upoY\ +h~ COLArt CI.S to fh.e. provi)i'on 

of diHoV€ry by t~e. S+ct.-\--e. - PoJht'\-e.;r's cus-e. shou.td b-e.. 
di~ missed with pr-e.Judic.~ bctsecl CJh +he is+CAvicla.v-ds s~t 
tor+h iV\ 8J(bJ J 5-l-aJe, v. Sh'lrtnCLVl Cll'1d Sta.fe. v. Br-oo ks, 

~ ecoV\d
1 

b'-/ ho\divig that ?c.dme.1t"
1
S ar9ume.vit {or 

d,sm'isscd -{a.i\s dLle.. to Palmer l'lO~ ar9L-{ivi9 a. 8n1&y 
violo..t-ior\ 6ase.d on V\o showing o.s +o how +h.e. ijolm-Q.S_ 

Re.par-+ wcv5 exe,u\pcd·ory, Pct\W\~V- shows thu+1 ba.sed on +he 
a.ti,\i~~ +-o change.. v-enu-e1 +he. ev/dQ,V\c.-€ th t-h€. rtolW\.e.5 
RQ.port wou.\d. a.Hee,+ +·hQ 01..dc.ome of +h-e_ ca-se en-id is 
th~r.e.for-e_ W\<Ate.rio.l\1 e.KUAlpct\or'f 6Cls-td ovi U5 v Q~v-rs 
O-.V\cl Po.\Wle,r su.ff <1..-r{l.d pre.j1..1.d.,c.e. bo..~-e,d, on Shic.kl~r v. Ctr'1."1Yl. So

1 

a. \jro_d~ violoJioV1 WCl.S 5hown CA.nc1 P"-lwi~r's (CA.SQ. s~ov\.lcl bQ. 
dis\'Y\(S'S~cl t)O..S~d Oh S+oJ~ V, m~rtiYl-e}, 

r~~ tiv-st e.ry- wa) oddr-.ess e..cl iVI Is~u.<?.. I, The.. 5,ec.ovid 

WCl~ a,dc\ress-e.d IV\ lssu..~ 1. 

R a. P 1.1 C o, c.) 

T~is (l'.)u,r+ ho.s f~-t. powQ.r +o libQ.ra.lly ivi+e.rpre.fe1 o.l+e.r or 

19 



wct1v~ Hs ru.\~s +o pv-omo+-e. ~vid serve Ju.s·ht~. Whu.+ hllppened in 

G-f'Cl.~S 14cubor wa.s e.dre.m.e.1y Lll'1JUS t. Po..lW1.e.r pr0-,ys ·4~, s (our+ 

w1\\ 9r-1H,+ wo.1ver ot o.¥1y-th1\-19 W1<2.SSed u.p 'h\lr~it"l~ 

8ct.s~cl on +h~ fore.901V1q fo..c:.+s a.nd. o..rqum~vih, this Col.A(+ 

should ac.ce.pf re.vi~w. 

Dci-.+~J this '30+~ d.o.y o{ \)Qc~mh,u· 1 1011.. 

B1 ~ P~ 
YY)i c.hae.l P~lmu, pro S-i. 

0 0 C-:tt 4 0 q ·16 g I UV\; i 8-t> 0 4 

m c.c/TRU 

Po Box ggg 

m o VI r o -e., w o.. qi 1. 11 
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Filed 
Washington State 
Comt of Appeals 

Division Two 

October 11 , 2022 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 52362-1-11 

Respondent, 

V. 

MICHAEL LEON PALMER, PUBLISHED OPINION 

A ellant. 

VELJACIC, J. -Michael Palmer appeals his convictions and sentence for child molestation 

in the first degree, assault in the fourth degree, and assault of a child in the second degree. He 

argues that the trial court violated his constitutional rights to counsel, confrontation, self

representation, due process, and against self-incrimination. Palmer also raises five grounds in his 

statement of additional grounds (SAG) for review, contending that each e1rnr requires dismissal 

of his convictions with prejudice. We disagree that Palmer's convictions should be dismissed with 

prejudice, but because the trial court violated Palmer's constitutional right to counsel, we reverse 

and remand for a new trial. 

FACTS 

Palmer and his girlfriend, DD, moved in together in 2013. They lived together with DD's 

two biological children from a prior marriage, her son AD, and her daughter PD. PD has a 

diagnosis of autism. Palmer and DD also had a baby together, LP. Sometime in 2014, the family 

moved to Washington. Palmer served as caregiver to the children and in that role disciplined both 

PD and AD. Child Protective Services (CPS) had been involved with the family, taking custody 
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of the children in 2015, but releasing LP to Palmer's custody and PD and AD to DD's custody. 

Palmer subsequently moved from the family residence with LP, but would visit DD's house on 

weekends with LP. 

During a family car trip in 2016, Palmer grabbed AD by the neck, leaving a scratch. At 

some point after the car trip incident, Palmer told DD that PD had touched his penis. Thereafter, 

PD disclosed to DD that Palmer had touched her vagina. Approximately four months after PD's 

disclosure, DD contacted law enforcement Law enforcement authorities interviewed the children 

on two separate occasions. 

Detective Richard Ramirez participated in PD's interview during which he learned of the 

accusations against Palmer. Eventually, Ramirez took Palmer into custody, read him Miranda 1 

rights, and questioned him. Ramirez ended the questioning after Palmer repeatedly refused to 

admit to any wrongdoing. Ramirez returned the next morning for additional questioning, but 

Palmer refused to talk. The State charged Palmer with one count of child molestation in the first 

degree and two counts of assault of a child in the second degree. 

While the case was pending, Palmer had several disputes with his appointed attorneys. 

Palmer's first appointed attorney requested to withdraw due to the absence of a working 

relationship. When the trial court asked Palmer whether he wanted to dismiss counsel, Palmer 

responded that he was already preparing a "motion to dismiss" his attorney due to ineffective 

assistance of counsel. Report of Proceedings (RP) (Oct. 27, 2017) at 3. Palmer said the basis of 

the motion was that counsel failed to.show up to appointments, and he felt counsel had lied to him. 

The court granted the first attorney's request to withdraw. 

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

2 
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The trial court appointed a second attorney. A few months later, Palmer's second attorney 

told the court that he was close to requesting to withdraw because communications between he 

and Palmer had become strained. Approximately a month after that, Palmer informed the court 

that he was claiming ineffective assistance of counsel against his second attorney. He told the 

court that he did not want his attorney to withdraw, but instead wanted him to conduct further 

investigation to acquire additional evidence. The attorney believed the investigations Palmer 

wanted would be inappropriate. Based on Palmer's statements that he did not want counsel to 

withdraw, the court kept the second attorney on the case. 

A couple of days later, the second attorney requested to withdraw because Palmer no longer 

trusted him and had accused him of lying. Counsel also stated that there had been a complete 

breakdown in the attorney-client relationship. The court denied the attorney's motion and 

requested that counsel finish an ongoing CrR 3.5 child hearsay and child competency hearing. 

After the hearing, counsel again requested to withdraw, this time citing his safety and professional 

standing. The court made no findings or inquiry regarding why counsel felt his safety was at risk 

but nonetheless granted the second attorney's request and allowed him to withdraw. 

The trial court appointed a third attorney to represent Palmer. When Palmer asked whether 

he could receive a standby attorney in case the third attorney withdrew, the court told Palmer, 

"You have all the attorneys you are going to get right there." RP (Mar. 12, 2018) at 35. The court 

did not inform Palmer of the risks he would face if he dismissed the third attorney and proceeded 

prose. 
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Three months later, Palmer wrote an extensive memorandum detailing ineffective 

assistance of counsel claims against his third attorney. He also named this third attorney in a 

federal civil rights lawsuit. Counsel requested to withdraw, and the trial court granted his request. 

The court made no findings regarding counsel's request to withdraw. 

After Palmer's third assigned attorney withdrew, the trial court determined that Palmer had 

waived his right to counsel via his conduct. The court explained that Palmer had intentionally 

delayed trial by creating "artificial, unfounded, and unwarranted conflicts" with his previously 

appointed attorneys. RP (June 15,208) at 202. The court refused to provide Palmer with another 

attorney, forcing him to proceed prose. The court appointed a fourth attorney as Palmer's standby 

counsel because the law library was inaccessible to Palmer. After his attorneys had withdrawn, 

Palmer sought to acquire additional discovery from the State .. 

Prior to trial, the State moved to have AD and PD face away from Palmer while they 

testified and asked the court to have standby counsel conduct the questioning on Palmer's behalf. 

The State conceded that while "the RCW s" allow complaining witnesses to testify via one-way 

teleconferencing, the statute does not apply to prose defendants.2 RP (June 29, 2018) at 50. The 

trial court determined that "children are entitled to be treated carefully in court," and granted the 

State's request. RP (June 29, 2018) at 58. The court made no findings that AD or PD would suffer 

emotional detriment if required to testify while facing Palmer or if Palmer questioned them. 

During the trial, DD testified about an incident she witnessed where Palmer grabbed AD 

by the neck, leaving a mark that was later seen by a social service organization. She also testified 

about an incident that Palmer had told her about, saying, "Mr. Palmer had said that ... he had been 

in bed naked while I was shopping, and he was watching the kids, and [PD] had gotten into the 

2 While "the RCWs" are voluminous, the State may have been referring to RCW 9A.44.150. 
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bed to play with his penis." RP (July 3, 2018) at 292. DD further testified that when she asked 

PD whether Palmer had touched her vagina, PD told her yes. The State questioned Ramirez at 

trial and asked if he had spoken to Palmer after his initial interview. In the presence of the jury, 

Ramirez testified that he "went back the next morning, thinking that, you know, a day sitting in 

the county jail, you know, there's some time to think, and maybe Mr. Palmer would want to do the 

right thing here." RP (July 5, 2018) at 75. Ramirez further testified that he told Palmer, "You've 

had some time to think. Do you want to talk?" and that Palmer responded that he did not want to 

talk. RP (July 5, 2018) at 75. 

Also at trial, the court required standby counsel to read Palmer's questions to AD and PD 

in lieu of Palmer conducting the cross-examination, as he had with the other witnesses. Before 

standby counsel read Palmer's questions to PD, the court clarified standby counsel's role, telling 

the jury that counsel was not acting as an attorney cross-examining the witness, but rather as a 

conduit for Palmer. The court repeated this explanation before AD's testimony. The court also 

told the jury that standby counsel was asking questions prepared by Palmer, which is in fact what 

occurred. 

Palmer testified at trial. He admitted to touching PD's vagina, but asserted that the 

touching was inadvertent and occurred as a defensive reaction when he attempted to push PD 

away. He also admitted to physically disciplining AD and PD. 

A jury convicted Palmer of child molestation in the first degree, assault in the fourth degree, 

and assault of a child in the second degree. The trial court sentenced Palmer to an indeterminate 

sentence of 82 months to life imprisonment and ordered 18 months of community custody for his 

assault of a child in the second degree conviction and 12 months of community custody for his 

· assault in the fourth degree charge. The court also imposed several community custody conditions. 

5 
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Palmer appeals his convictions and sentence. 

ANALYSIS 

I. RIGHT TO COUNSEL 

Palmer argues that he was wrongly deprived of his right to counsel when the trial court 

determined he had forfeited his right due to misconduct. We agree. 

A. Standard of Review 

Palmer challenges the constitutionality of the trial court's holding that he waived his right 

to counsel. Constitutional challenges are issues of law, and we review such challenges de novo. 

State v. Price, 169 Wn. App. 652, 655-56, 281 P.3d 331 (2012). 

B. Legal Principles 

A criminal defendant has a constitutional right to the assistance of counsel. U.S. CONST. 

amend. VI; WASH. CONST. art. I, § 22. However, such right does not entitle a defendant to 

deliberately or inadvertently delay trial by his dilatory conduct. State v. Stutzke, 2 Wn. App. 2d 

927, 937, 413 P.3d 1037 (2018). A defendant can lose the right to counsel through forfeiture, 

waiver, or waiver by conduct. Id. 

Violation of the right to counsel is a "structural error" not subject to the harmless error 

analysis. Arizona v. Fulminante, 499 U.S. 279, 309-10, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991). 

"[D]eprivation of the right to counsel at trial ... [is a] structural defect[] in the constitution of the 

trial mechanism, which deflies] analysis by 'harmless-error' standards. The entire conduct of the 

trial from beginning to end is obviously affected by the absence of counsel for a criminal 

defendant." Id. 
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C. Palmer Was Deprived of His Right to Counsel 

The trial court failed to adequately inform Palmer that his conduct would result in the loss 

of counsel, and Palmer's behavior did not rise to the level of extremely dilatory conduct. 

Therefore, we conclude that the trial court deprived Palmer of his right to counsel when it refused 

to appoint him an additional attorney. 

1. Palmer Did Not Forfeit His Right to Counsel 

Forfeiture of the right to counsel requires a defendant to have engaged in "extremely 

dilatory" conduct.3 City of Tacoma v. Bishop, 82 Wn. App. 850, .859, 920 P.2d 214 (1996). 

Forfeiture results in the loss of the right to counsel regardless of whether the court has warned the 

defendant of the consequences of their misconduct or the risks of proceeding without counsel. Id. 

Conduct that prevents an attorney from preparing a defense may constitute "'extremely dilatory 

conduct."' In re Dependency of E.P., 136 Wn. App. 401, 405-406, 149 P.3d 440 (2006) (internal 

quotation marks omitted) (In re Welfare of G.E., 116 Wn. App. 326, 334, 65 P.3d 1219 (2003)). 

While E.P. discussed the right to counsel in a dependency context, the legal principles apply here. 

In E.P., a mother was appointed two different attorneys to represent her in her child's 

dependency hearing. 136 Wn. App. at 403-04. The first attorney withdrew after the mother failed 

to communicate. Id. The second attorney withdrew for the same reason and argued that he had 

no information on how the mother wished to proceed so he could not represent her. Id. at 404. 

After the mother failed to show up for the hearing, the family court terminated her parental rights. 

Id. at 404. On appeal, the mother argued that she was denied the right to counsel. Id. The court 

determined that the mother's complete failure to communicate with her attorneys constituted 

3 A study of the authorities discussed herein shows that "extremely dilatory conduct" under the 
forfeiture theory is distinct from both voluntary waiver, and separately, "dilatory tactics and 
misconduct" under the waiver by conduct theory . 

. 7 
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extremely dilatory conduct. Id. at 406. Further, the court ruled that she had forfeited her right to 

counsel because of her extremely dilatory conduct. Id. 

A defendant also engages in extremely dilatory conduct when they are abusive or 

threatening towards their attorney. United States v. Thomas, 357 F.3d 357, 362-63 (3rd Cir. 2004). 

In Thomas, the court found that the defendant had threatened to harm his attorney, tore up his 

correspondence, refused to provide the names of potential witnesses, hung up on him over the 

phone, and demanded that he file frivolous claims. Id. at 363. On appeal, the Third Circuit Court 

of Appeals determined that the defendant's threatening and abusive behavior constituted extremely 

dilatory conduct, resulting in his forfeiture of the right to counsel. Id. 

Here, Palmer's behavior did not constitute extremely dilatory conduct. Palmer was clearly 

dissatisfied with all three of his appointed attorneys. Palmer's dissatisfaction resulted in several 

substitutions of counsel, which delayed his trial, as each substitution necessitated a continuance. 

However, while Palmer's conduct resulted in delays, the only support in the record that his conduct 

was extremely dilatory comes from his third attorney's comment that he feared for his personal 

safety. The State claims Palmer threatened his attorney, but the record does not support this 

assertion. The State references judicial findings but there are no such findings in the record before 

us. Because the record does not show that Palmer's behavior ~as threatening or abusive like the 

defendant's behavior in Thomas, or that he refused to communicate with his attorneys, like the 

mother in E.P., we cannot conclude that Palmer engaged in extremely dilatory conduct. 

Consequently, we hold that Palmer did not forfeit his right to counsel. We next tum to voluntary 

waiver. 
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2. Palmer Did Not Voluntarily Waive his Right to Counsel 

Voluntary waiver occurs when a defendant voluntarily decides to proceed without the 

assistance of counsel. Faretta v. California, 422 U.S. 806, 819-21, 95 S. Ct. 2525, 45 L. Ed. 2d 

. 562 (1975); State v. Madsen, 168 Wn.2d 496, 503-04, 229 P.3d 714 (2010). To validly and 

effectively waive the right to counsel, the record must unequivocally demonstrate that the accused 

knowingly, intelligently, and voluntarily waived assistance of counsel. Faretta, 422 U.S. at 819-

21. Nothing in the record before us demonstrates that Palmer expressly waived his right to counsel. 

We next tum to waiver by conduct. 

3. Palmer Did Not Waive His Right to Counsel by Conduct 

A defendant may also waive their right to counsel by conduct. Stutzke, 2 Wn. App. 2d at 

937-38. Waiver by conduct occurs when the court advises a defendant of (1) the dangers of 

proceeding pro se as required for voluntary waiver, and (2) that the defendant will lose the right to 

counsel if they engage in dilatory tactics or misconduct. Id. at 937-38. This is notably distinct 

from "extremely dilatory conduct" under forfeiture. 

The trial court failed to inform Palmer of the risks of proceeding pro se. The State asserts 

that the trial court informed Palmer that the third attorney would be his last assigned attorney. But, 

even assuming the trial court unambiguously told Palmer that it would not assign him another 

attorney ( which we do not conclude here), the court did not warn Palmer of the risks of proceeding 

pro se. Without such warning, Palmer could not have waived his right to counsel by conduct. See 

Stutzke, 2 Wn. App. 2d at937-38. We conclude accordingly. 

9 



52362-1-II 

4. Conclusion 

The trial court erred in determining Palmer had waived his right to counsel and thereby 

violated this right by requiring Palmer to proceed pro se. The violation of Palmer's right to counsel 

is a structural error, and therefore, we reverse and remand for a new trial. 

Although our holding regarding Palmer's right to counsel is dispositive, we address some 

additional issues which are likely to arise on remand. 

II. RIGHTS OF CONFRONTATION, SELF-REPRESENTATION, AND PRESUMPTION OF INNOCENCE 

Palmer argues that the trial court violated his confrontation right, his right to self

representation, and his right to the presumption of innocence by forcing him to question AD and 

PD through standby counsel, and by allowing AD and PD to face away from him while testifying. 

We agree that the trial court failed to conduct the analysis that was essential to ensure Palmer's 

rights were not violated. 

A. The Trial Court Violated Palmer's Right of Confrontation, Right of Self
Representation, and Right to the Presumption of Innocence 

Constitutional challenges are issues of law we review de novo. Price, 169 Wn. App; at 

655-56. The confrontation clause states that "in all criminal prosecutions, the accused shall enjoy 

the right ... to be confronted with the witnesses against him." U.S. CONST. amend. VI. In general, 

the confrontation clause reflects a preference for face-to-face confrontation that must occasionally 

give way to public policy and the necessities of a case. State v. Foster, 135 Wn.2d 441, 456-57, 

957 P.2d 712 (1998). Washington's constitution provides a similar preference for face-to-face 

confrontation. WASH. CONST. art. I,§ 22; State v. Martin, 171 Wn.2d 521, 531, 252 P.3d 872 

(2011). 

10 
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Under the Sixth Amendment to the United States Constitution, generally, a court may 

dispense with the usually preferred face-to-face confrontation for child witnesses in abuse cases: 

"[I]f the State makes an adequate showing of necessity, the state interest in protecting child 

witnesses from the trauma of testifying in a child abuse case is s~fficiently important to justify the 

use of a special procedure that permits a child witness in such cases to testify at trial against a 

defendant in the absence of face-to-face confrontation with the defendant." Maryland v. Craig, 

497 U.S. 836,855, 110 S. Ct. 3157, 111 L. Ed. 2d 666 (1990).4 Violations of a prose defendant's 

confrontation right may also violate such defendant's right to self-representation because how to 

confront a witness is an important strategic decision for a self-represented litigant. See State v. 

Coristine, 177 Wn.2d 370, 376, 300 P.3d 400 (2013) (recognizing that the Sixth Amendment 

guarantees a defendant's right to control important strategic decisions of their case). 

It is well established that criminal defendants have a right to self-representation under the 

United States and Washington Constitutions. State v. Curry, 191 Wn.2d 475,482,423 P.3d 179 

(2018). Courts must allow pro se defendants to control strategic decisions regarding their defense. 

Id. Even so, a court's order requiring standby counsel to question the complaining witnesses 

instead of the pro se defendant does not automatically violate their right of self-representation. 

State v. Estabrook, 68 Wn. App. 309, 317-18, 842 P.2d 1001 (1993) (emphasis added); McKaskle 

v. Wiggins, 465 U.S. 168, 174, 104 S. Ct. 944, 79 L. Ed. 2d 122 (1984). The court must ensure 

both that the defendant retains control over their defense and that. the jury is not confused by 

standby counsel's participation. McKaskle, 465 U.S. at 178. 

4 Craig addressed a Maryland statute similar to RCW 9A.44.150, which allowed child witnesses 
to testify away from the courtroom via a one-way closed-circuit television. 
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Moreover, changes to courtroom procedures, like procedures for questioning witnesses, 

must comport with the protections of due process, thereby ensuring a fair trial. The presumption 

of innocence is an elementary component of a fair trial. State v. Chacon, 192 Wn.2d 545, 549, 

431 P .3d 4 77 (2018). Courts must be "wary of a setting that impermissibly influences a jury's 

decision-making process and jeopardizes the presumption of innocence." State v. Jaime, 168 

Wn.2d 857,862,233 P.3d 554 (2010). Modifications thatjeopardizethepresumptionofinnocence 

are prejudicial. Id. at 863-64. When a defendant challenges a court process by arguing that it 

violates their right to the presumption of innocence, we must determine whether the process 

presented an unacceptable risk that the jury's deliberation was based on impermissible factors. Id. 

Here, Palmer argues that the trial court violated his confrontation right, his right to self

representation, and his right to the presumption of innocence by forcing him to question AD and 

PD through standby counsel, and by allowing AD and PD to face away from him while testifying. 

In order to modify courtroom procedures to prevent a face-to-face confrontation between 

a witness and the defendant, a trial court is required to analyze why such changes are necessary 

and what impact they will have on the defendant's rights. See Craig, 497 U.S. at 855; McKaskle, 

465 U.S. at 178; Jaime, 168 Wn.2d at 862. But such an analysis does not appear in the record. 

Absent an analysis, the trial court was constitutionally prohibited from modifying its courtroom 

procedures in the manner it did. 

III. RIGHT AGAINST SELF-INCRIMINATION 

Palmer argues that the State violated his right against self-incrimination when it solicited 

comments from Ramirez at trial about Palmer's decision to remain silent. We agree. 

12 
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A. Standard of Review 

Palmer challenges the constitutionality of the State's eliciting witness comments on 

Palmer's post-arrest silence. We review such challenges de novo. Price, 169 Wn. App. at 655-

56. 

B. Legal Principles 

The Fifth Amendment to the United States Constitution states that no person "shall ... be 

compelled in any criminal case to be a witness against himself." U.S. CONST., amend V. The 

Washington Constitution contains a similar provision: "[n]o person shall be compelled in any 

criminal case to give evidence against himself." WASH. CONST., art. I, § 9. Washington courts 

have interpreted both provisions to provide the same protection. State v. Easter, 130 Wn.2d 228, 

235,922 P.2d 1285 (1996). 

The right against self-incrimination prohibits the State from eliciting comments from 

witnesses about the defendant's pre- or post-arrest silence. Id. at 236. The State may also not 

suggest the defendant is guilty because they chose to remain silent, because the assurance of 

Miranda is that remaining silent will not be penalized. Id. 

C. Analysis 

Here, the State unequivocally elicited a comment from Ramirez about Palmer's decision 

to remain silent. The State asked Ramirez if he had spoken to Palmer after Palmer's arrest and 

overnight confinement. Ramirez testified, "I went back the next morning, thinking that, you know, 

a day sitting in the county jail, you know, there's some time to think, and maybe Mr. Palmer would 

want to do the right thing here." RP (July 5, 2018) at 75. Ramirez further testified that he told 

Palmer, "You've had some time to think. Do you want to talk?" and that Palmer responded that 

he did not want to talk. RP (July 5, 2018) at 75. 

13 
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Ramirez's testimony was a comment on Palmer's right to remain silent. See Easter, 130 

Wn.2d at 236. More pointedly, contrary to Easter, the State suggested that Palmer was guilty due 

to his silence. See Id. Indeed, Ramirez testified that Palmer remained silent after being given a 

chance to "do the right thing" by admitting criminal conduct. RP (July 5, 2018) at 75. This 

statement presupposed Palmer's guilt and created an impossible choice: Palmer could either do 

right by confessing to molesting a child or do wrong by remaining silent. Implicit in the "silence 

equals wrongfulness" notion is that silence withholds the "truth"-that "truth" being one's 

criminal conduct, even if there was no criminal conduct. In this context, a defendant cannot 

maintain their presumption of innocence by remaining silent. A detective's belief on this front 

may assist with their investigative duty, but established authority prohibits using a defendant's 

right to remain silent to suggest guilt to the jury. Easter, 130 Wn.2d at 236. Alone, this violation 

may warrant reversal and a new trial. However, because we reverse on other grounds, we remind 

the State that it is forbidden from eliciting comments about Palmer's silence during his new trial. 

SAG 

Palmer raises five grounds in his SAG, contending that each error requires dismissal of his 

convictions with prejudice. First, Palmer argues that the State violated attorney-client privilege 

by taking his discovery notes intended for his counsel's review and by reading through them. 

Second, Palmer argues that the State violated the Brady5 rule by failing to provide exculpatory or 

impeaching evidence for his defense. Third, Palmer argues the court erred by denying him fair 

bail and by failing to impose the least restrictive conditions for pretrial release. Fourth, he contends 

that his right to a speedy trial was denied. And fifth, he requests a reversal of his convictions based 

on the cumulative error doctrine. 

5 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). 
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We hold that none of Palmer's SAG arguments warrant a reversal or dismissal of his 

convictions because they are either not supported by the record, were not properly raised below in 

the trial court, or fail on the merits. 

I. GROUND 1-ATIORNEY-CLIENT PRIVILEGE 

Palmer argues that the State violated attorney-client privilege by taking his discovery notes 

intended for his counsel's review and reading through them, which requires dismissal of his 

convictions with prejudice. We decline to address the issue. 

A SAG should refer only to documents that are contained in the record on review. RAP 

10.10( c ). We will not search the record for support of a defendant's claims. RAP 10.10( c ). 

Here, the record before us does not support Palmer's contention that, when he reviewed 

discovery and tried to mail his notes to his counsel, the State took his notes and read through them, 

which violated attorney-client privilege. We need not search the record for support of his claims. 

RAP-10.l0(c). Accordingly, we decline to address the issue. 

II. GROUND 2-ALLEGED BRADY VIOLATIONS 

Palmer argues that the State violated the Brady rule by failing to provide exculpatory 

evidence for his defense, which requires dismissal of his convictions with prejudice. We disagree. 

A. Legal Principles 

There are three components to a Brady violation: (1) the evidence at issue must be 

favorable to the accused, because it is either exculpatory or impeaching; (2) the evidence must 

have been suppressed by the State, either willfully or inadvertently; and (3) the evidence must be 

material, meaning that the evidence must have resulted in prejudice to the accused. State v. Sublett, 

156 Wn. App. 160, 200, 231 P .3d 231 (2010). If a defendant fails to demonstrate any of the three 

elements, the Brady claim fails. Id. at 200-01. "Prejudice occurs 'if there is a reasonable 
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probability that, had the evidence been disclosed to the defense, the result of the proceeding would 

have been different.'" Id. at 200 (q~oting Strickler v. Greene, 527 U.S. 263,280, 119 S. Ct. 1936, 

144 L. Ed. 2d 286 (1999)). 

'" A Brady violation does not arise if the defendant, using reasonable diligence, could have 

obtained the information at issue."' Sublett, 156 Wn. App. at 200 (internal quotation marks 

omitted) (quoting In re Pers. Restraint of Benn, 134 Wn.2d 868, 916, 952 P.2d 116 (1998)). In 

reviewing a Brady challenge on direct review, we can consider only matters demonstrated by the 

trial record. State v. McFarland, 127 Wn.2d 322,335,899 P.2d 1251 (1995). 

B. Analysis 

First, Palmer argues that the State violated the Brady rule because it failed to produce the 

substance of AD's, PD's, and DD's oral statements in their May 19, 2017 interview. We disagree. 

Here, Palmer fails to show a Brady violation with respect to PD's statements because he 

admits that the State provided PD's statements before trial. Thus, there was no suppression by the 

State either willfully or inadvertently. 

With respect to AD's and DD's statements in the May 19, 2017 interview, their alleged 

statements are not part of the trial record. Thus, we cannot examine whether these statements were 

exculpatory or impeaching. 

Second, Palmer argues that the State violated the Brady rule because it failed to produce 

"the AD scratch material." SAG at 12. More specifically, Palmer appears to contend that the 

State's failure to produce something he refers to as "the Holmes report" and associated 

photographs amounted to a Brady violation. SAG at 16. We disagree; 
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Palmer fails to demonstrate a Brady violation with respect to the AD scratch material 

because he fails to argue how the Holmes report or the scratch photos themselves were exculpatory 

or impeaching in anyway. Accordingly, this argument fails. 

Third, Palmer argues that the State violated the Brady rule because it failed to produce "the 

Christmas video and photos from the protection order case." SAG at 12-13. We disagree. 

Here, Palmer fails to demonstrate a Brady violation with respect to the Christmas video 

and photos because he could have obtained that evidence by using reasonable diligence. In fact, 

Palmer admits that "[he] gave copies of the video(s) to the [Grays Harbor County] court clerk and 

the commissioner who heard the protection order case." SAG at 21. Accordingly, this argument 

fails. 

Ill. GROUND 3-DENIAL OFF AIR BAIL AND LEAST RESTRICTIVE CONDITIONS OF RELEASE 

Palmer argues the court erred by denying him fair bail and by failing to impose the least 

restrictive conditions of pretrial release as required by CrR 3.2(c). He seeks dismissal under CrR 

8.3(b). We decline to address the issue. 

A defendant cannot raise an issue for the first time on appeal unless it is a "manifest error 

affecting a constitutional right." RAP 2.5(a)(3). "Application of RAP 2.5(a)(3) depends on the 

answers to two questions: '(1) Has the party claiming error shown the error is truly of constitutional 

magnitude, and if so, (2) has the party demonstrated that the error is manifest?"' State v. Grott, 

195 Wn.2d 256, 267, 458 P.3d 750 (2020) (quoting State v. Kalebaugh, 183 Wn.2d 578, 583, 355 

P.3d 253 (2015)). To be manifest error under RAP 2.5(a)(3), the defendant must show "'actual 

prejudice.'" State v. O'Hara, 167 Wn.2d 91, 99,217 P.3d 756 (2009) (quoting State v. Kirkman, 

159 Wn.2d 918,935, 155 P.3d 125 (2007)). 
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Here, the State requested bail in the amount of $50,000 in pretrial proceedings and asked 

the court to deny Palmer's request to be released on his personal recognizance, which the court 

granted. Palmer raised no issue with the bail amount and only raised issue with release conditions 

insofar as geography was concerned. Because Palmer did not raise the issues he now complains 

of in the trial court, and because Palmer does not argue the issue constitutes manifest constitutional 

error, we refuse to consider his claims under RAP 2.5. 

But even if we reached the issues that Palmer complains of, they are moot. An appeal is 

moot if "the matter is 'purely academic' such that the court cannot provide effective relief." Ctr 

for Biological Diversity v. Dep't of Fish & Wildlife, 14 Wn. App. 2d 945, 985, 474 P.3d 1107 

(2020) (quoting City of Sequim v. Malkasian, 157 Wn.2d 251,258, 138 P.3d 943 (2006)). Here, 

we cannot provide Palmer with effective relief for pretrial incarceration or bail issues, so the issue 

is moot. Thus, this argument fails in any event. 

Palmer also briefly contends that the prosecutor committed prejudicial misconduct by 

requesting bail in the amount of$50,000 based on the severity of the charges pending against him. 

We decline to address the issue. 

"'In order to establish prosecutorial misconduct, a defendant must show that the 

prosecutor's conduct was both improper and prejudicial in the context of the entire record and the 

circumstances at trial."' State v. Slater, 197 Wn.2d 660, 681, 486 P.3d 873 (2021) (internal 

quotation marks omitted) (quoting State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008) 

(plurality opinion)). "However, 'failure to object to an improper remark constitutes a waiver of 

error unless the remark is so flagrant and ill intentioned that it causes an enduring and resulting 

prejudice that could not have been neutralized by an admonition to the jury."' Id. (quoting State 

v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994)), 
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Here, Palmer cites no case law finding prosecutorial misconduct in the context of pretrial 

proceedings. Regardless, Palmer failed to object to the requested bail amount and fails to show 

how the State's requested bail amount was improper, flagrant, or ill-intentioned, especially in light 

of the severity of the charges pending against him. We decline to further address the issue. 

IV. GROUND IV-SPEEDY TRIAL 

Palmer argues that the trial court violated his constitutional right to a speedy trial by 

continuing the trial date on multiple occasions. However, although Palmer is not required to cite 

to the record, the continuance orders he references do not appear to be in the record on appeal. We 

are not obligated to search the record in support of claims made in Palmer's SAG. RAP 10.10( c ); 

State v. Thompson, 169 Wn. App. 436,493 n.195, 290 P.3d 996 (2012). 

We note that Palmer admits that he waived his speedy trial rights three times. On this. 

record, however, we are unable to review Palmer's speedy trial argument. 

V. CUMULATIVE ERROR 

Palmer appears to contend that the cumulative error doctrine warrants reversal of his 

convictions. "Under the cumulative error doctrine;a defendant may be entitled to a new trial when 

cumulative errors produce a trial that is fundamentally unfair." State v. Emery, 174 Wn.2d, 741, 

766,278 P.3d 653 (2012). Based on the arguments we address, Palmer fails to show cumulative 

errors requiring reversal of his convictions with prejudice. Accordingly, this argument fails. 

We hold that none of Palmer's SAG arguments warrant a reversal of his convictions 

because they are either not supported by the record, were not properly raised below in the trial 

court, or fail on the merits. 
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CONCLUSION 

We conclude that the trial court committed reversible error by denying Palmer his right to 

counsel. However, we conclude that none of Palmer's SAG arguments warrant a reversal or 

dismissal of his convictions with prejudice. We reverse the convictions and remand to the trial 

court for a new trial. 6 

We concur: 

6 On the eve of oral argument, Palmer filed a supplemental designation of clerk's papers with our 
court. We will treat this designation of clerk's papers as a motion to supplemental the record. We 
deny the motion and place the clerk's papers in the court file without action. 
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FlLED 
Court of Appeals 

Division II 
State of Washington 
10/19/:2022 4:35 PM 

IN THE COURT OF APPEALS OF THE STATE OF 
WASHINGTON, DIVISION TWO 

STATE OF WASHINGTON ) No. 52362-1-11 
) 

Respondent, ) MOTION FOR 
) RECONSIDERATION 

V. ) 
) 

MICHAEL LEON PALMER, ) 
) 

Appellant. ) 

A. IDENTITY OF MOVING PARTY AND RELIEF 
SOUGHT 

Michael Palmer, the appellant, respectfully asks this 

Court to reconsider its decision issued on October 11, 2022. 

Specifically, Mr. Palmer asks this Court to reconsider the 

portion of its decision that denied Mr. Palmer's request to 

accept a supplemental designation of clerk's papers and, 

relatedly, declined to address some of Mr. Palmer's claims in 

his statement of additional grounds on the basis that the record 

was inadequate. 



B. GROUNDS FOR RELIEF AND ARGUMENT 

Based on several constitutional errors, this Court in a 

decision issued on August 19, 2021 reversed Mr. Palmer's 

convictions and remanded for a new trial. Mr. Palmer agreed 

with this decision, but he filed a motion to reconsider because 

this Court did not address Mr. Palmer's statement of additional 

grounds. The remedy for several of Mr. Palmer's claims in his 

pro se statement was reversal and dismissal of the prosecution 

with prejudice-a better remedy than a new trial. 

Mr. Palmer also asked this Court to reconsider a ruling in 

its decision that denied a supplemental designation of clerk's 

papers that was belatedly filed on February 22, 2021. This 

designation was intended to have been prepared and filed in 

October 2019. But due to a mishap by counsel and his staff, this 

designation was not prepared and filed. Counsel noticed the 

error while preparing for oral argument. 

This Court granted the motion to reconsider, withdrew its 

opinion, and issued a new opinion on October 11, 2022. In the 

2 



new opinion, the Court addressed Mr. Palmer's statement of 

additional grounds. Slip op. at 15-19. However, the Court was 

unable or declined to address several grounds because the 

record was inadequate. On one ground, the court noted that the 

record on appeal did not appear to contain documents that Mr. 

Palmer referred to. Slip op. at 19. The Court also adhered to its 

ruling denying the supplemental designation of clerk's papers, 

which contained documents referred to or cited by Mr. Palmer 

in his statement of additional grounds. Slip op. at 20 n.6. 

Mr. Palmer asks this Court for reconsideration. A motion 

for reconsideration "should state with particularity the points of 

law or fact which the moving party contends the court has 

overlooked or misapprehended, together with a brief argument 

on the points raised." RAP 12.4(c). Although Mr. Palmer 

already filed a motion to reconsider, this motion is proper 

because this Court withdrew its earlier opinion and filed a new 

opinion that adversely affects Mr. Palmer. RAP 12.4(h). 

3 



Mr. Palmer has the right to the effective assistance of 

counsel on appeal. Evitts v. Lucey. 469 U.S. 387, 396, 105 S. 

Ct. 830, 83 L. Ed. 2d 821 (1985); State v. Rolax, 104 Wn.2d 

129, 135, 702 P.2d 1185 (1985). Effective assistance includes 

counsel providing the appellate court an adequate record for the 

appeal. See State v. Koss, 181 Wn.2d 493, 503, 334 P.3d 1042 

(2014) ( appellant bears the responsibility to provide a record to 

support claimed errors); State v. Tilton, 149 Wn.2d 775, 781, 

72 P.3d 735 (2003) (defendants have a right to record of 

sufficient completeness on appeal); State v. Leeloo, 94 Wn. 

App. 403,407, 972 P.2d 122 (1999) (before appointed counsel 

on appeal can move to withdraw, counsel must review and 

provide court with "records of any proceedings that could 

contain appealable errors"). 

In this case, counsel did not raise the issues Mr. Palmer 

presents in his statement of additional grounds. But to facilitate 

consideration of Mr. Palmer's additional grounds, counsel 

attempted to submit additional portions of the trial record to this 

4 



court. Due to an oversight, staff did not prepare and file the 

designation. Counsel failed to notice the error until shortly 

before oral argument. 1 

To reiterate, this Court declined to consider some of the 

grounds presented by Mr. Palmer in his prose statement 

because the record provided did support the grounds. E.g., slip 

op. at 19 (stating that continuance orders referred to by Mr. 

Palmer do not appear to be in the record on appeal and that on 

this record, court is unable to review Mr. Palmer's speedy trial 

argument). 

But this may be due to counsel's failure in not 

designating the complete trial record. The omitted documents 

may have supported Mr. Palmer's additional grounds. If so, this 

Court might have considered the grounds on the merits, found 

them meritorious, and ordered dismissal with prejudice. Under 

1 These facts are supported in the attached declaration. 
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this scenario, counsel's failure to provide this Court with the 

complete record was ineffective. 

For these reasons, Mr. Palmer asks that this Court accept 

the supplemental designation2 and for reconsideration of his 

statement of additional grounds. 

C. CONCLUSION 

Mr .. Palmer respectfully requests this Court accept the 

supplemental designation and reconsider his statement of 

additional grounds. Following this reconsideration, he asks that 

the Court order dismissal of the prosecution with prejudice. 

This document contains 885 words, excluding the parts 

of the document exempted from the word count by RAP 18 .17 

2 This Court has the authority to extend the time for a 
filing. RAP l 8.8(a). RAP 1.2(a) calls for this Court to liberally 
interpret its rules in order to promote justice and facilitate the 
decision of cases on the merits. Weeks v. Chief of Washington 
State Patrol, 96 Wn.2d 893, 639 P.2d 732 (1982). The Court 
also has authority to waive or alter the provisions of the rules in 
order to serve the ends of justice. RAP 1.2( c ). 
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Respectfully submitted this 19th day of October, 2022. 
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Richard W. Lechich - WSBA #43296 
Washington Appellate Project
#91052 
Attorney for Appellant 
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1 r1 { ~x a. d i o v1 s ; ll) I a. V\ 9 u. o.. 9 ~ Gl h ~ c. o W\ M u. "' ·, c ct. t; o ri d i {(i cu. I ➔ i ~ s j 0) Ii (Y\ it eJ 
·1Ma.9111Qtor1 Cll-i<,\ Q pre,J; \:c.+101-1 tov- ri9',cl rOLl{1V)l5j aviJ(j) 
lthl).$1.Ald. respoV15€.,S to senSOY'1 expe..(1ev1C.Q.$, Ber-r,~- V lA\ Sl't 
F~\.lpp 1J 9g, 10\ 110-12~, 2012 U.5 O,rt Le.;(,) IOYL/01 1 [,v;f Clt1,on ho 10~0373 
(RBLV)(OCC;r 201~;3~ CFR§300.S(t)(i)(;)(2016J 

c .. ~ Common chllt'<l.C.,tuistic.s uu.-1 iridu.J.e:(I) Se1t1sory proble.ms,(2) 
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d e. (. r e. Q $ e cl m O + 0 r 5 k ; ll s j l3J a V O i d i n 9 r h y s i (_ a. I ( 0 ,')+a. d s U- '- h a. s 
hu99~Y\9 (tl')J c.u.Jd\;YlJ;l~\+~,Aory (A'()d.lov senso,, defer1s1ver1e5s as 
S e n s o r y h ~ p e. r s Q I'\ s it ; v ; + y . + o S o v., n d 1 \ i 9 ~ + 1 an J f o u. c.. h ca n ca '-'l s e 
CLv.iiety; clisc:,omtoY'( or phvsico.,I pl\lY'lj(S) la.ck o+ rec1proc.'dyj(6) 
difriu.1.\\y 9 ro.spiY19 +h~ poivit o+ c.ovr1MUV\IC~ilon;L7) Ji{l1c,U-/+y wit~ 
non-ve.rb ct/ C,Ommun1 U\. +ion;~) ( ;+e-ra.\ \a.n91,,Cl9e.;(9) Je-1,\,~) iY\ 
la.n~.1,la.9Q. de-v~\op~rl"l~V\t/10) r-epe,\~1Y1} thi'f\95 ~hQ.y ~o.ve he.a.rJ/11) 

+u.Y) 1Y1 9 ou.~ \\rie. wo,IJ;Ul) no~ po..y1'f19 c:t~e.V1t10Y\ +o ot\,,evsj Q3) 
et.voiJivi9 ete.. (L1nta.c(~4) CA.bnormit\ soc.i,t\ \V!t~ra.<Jioh;Q5) liV11ite.d 
c.,urii,:sify/.16) st~l'"e1.dypec\ 6e.h~wion 1 ·1ntuests, a\t\,l ttd,v;tie..r;(l~repet,-\ive 
behaviorjU<o) obsess\on with ro~L1iY'le. ,to t~e_ po1Y'\{ th0-+ devi,lt10M 
tfOM rvu+;V\e, (IA,\t\ (._0.,\.tSe Ot.Ltn1.9Q. or tGtvY\-v-(.lms;U9) Clha s-+imrnin9, 
B~r9e. 1 371 F5,l.pp2J d 10\ ll0-12.~;l~ike\ v C~1 of Bl.u.Jeye, 3GY FSupp 3J 
1027, 1033

1 
1019 ¼S Old Le.ds l~)G0/1-3 ~01 lV13-·0lli.f3-•PN~-bWL (9fh C;( 

201 q) I . 

C.S DQ.cll'\Y1Cl
1

S O..v..:415~ W<.\.-S a.. kQ.,y fo.c~r i\t\:G)hQ.r Sllclisi'Yl /BOS(Y} 
(2-b~lg VRP_p9~ ~6--6~; ')-~-1'3 _fdlpqs 21 S"1 llJ;(2) h~r hypv.rsex:u.a,,llitr, (1·6··/8 
~~\\pq lllj(J) 61\1\912. dr,vik1h9 (1-6-/i VRPp95S;7-3-/8V~Pp92gy\(~) 
co~s+a.V\+ Qy"st,~ YV\eV\h wit~ myself 0.VlJ ClD(,-6-18 r~\p9l\(5) f'1,hk1r17 
teCLS1V19-1'Dvvie<t111t I wcLS me-Ctn a.~J de.ro90+"'} ~ h;m(7-3·/8 VRP. 
p9 "l<fl)j~) he-r eva.sive.. ct,nd ar-91At'Ylen}<ltive.. +~shr11onYi h-s--/8 VRP 
·31~-31S);(l\he.x no+ pr,r+e.c.+iV\9 t~e. kiJr .(rom au-Lstc. bQ.ha.v;or 
~l-b··I~ t¥-\\ p9s l,l18\(8) th~ Oh1oihJ 1rC\~ma.tic. Re..l,~tioi'1d1;p SynJro~ 
IV\ +L de.! OV'\ Me... a\\ rJ-f w hi L h evQ..n+ l,lt;\, ll y I e.J t--o the.. 
de.s+vu..c·haV\ o_t 01,c.r- re__lcvLoY'\ sh;p o.Y\cl mv ne.el +o p,o+ec.+ 
m~ Soii\ LP +roVV\ he.r I h~r L{e.s-~yle.., C\.VIJ he.r d.t,tu..1hl~v- PO. 
(.(; PO·s alAfiSl'Y\ l'<--d Me. {o de.v~lop le9,ll beh0-v;ov . 
h'\0J·1{i cet4;0V\S a.V)J etcc.oin""'oclo.+-,ons -thcd lt1.te.r 90+ twis+e.J ivi+o 
a.lle9tJ ;\\e.ttl a.c.f;~n5; l;k12,1U) +h~ 11

Look ~+ VVl~' chiYI holJ- n~f- choke 
hold- to de.id w,+h eye. c.01-1i-cLc,f Cl~o,Jo-nc.e. .~VIJ no+ ~ty,n9 
G\ ~ e. VI { ; o Y1 ( 1 -l 6-rn v A P p 9 91 i 7 -3-, 8 v RP r 9 L 7 ~); ( 2) °' lV a. I I ~ o \ ! b ~ t he. 



~ppe--r <Arms /bicep'J GlY-e(t - no·t by the.. neck- +o deQl w,th h~,r 
bo,sh,\t\g her hQ,GL(,l IVifo +\oors ctV\J wo.lls wi-le.n sh~ 90+ 
fru_\lrctle-A l\.vJ ~~J ll me-l+dowr1 l+o..n+r~W'\ (1-G-IS VR.Pp9 ~I; r3-l'3 
VRPp 9s 17Y,307-3o:?) 6cccu.v$C c.u.JJLV\9 c~n QLA.+,s{;c c.h1l~ +o 
c..ovv, {-ov-f +h~rn h1u k~ s +h 1n9,5 worse.. d ~e_ +o se,ma,+_i c, se.r1 s if iv,j 
,;.I-Z6~1i V~P p191) CAV\j .+o.c.+ov't, l.seVisor1 deA~r1sivene.ss;(J) a,v-.J ,1.. 

tte.y 1/ou. \·,9h+ Jou,bk. +Clp w1-\-V\ +u.:o f;V19'<X5 Ol'l +he.. he..a.& )'t5f 
above.. +hQ.. e,Qr to f2--i__ hex R~'1.-t\tion wh~n she.. wa.s hipe.r
tocu__se&1 esp~cia,\\y OI"\ \ V

1 o.viJ no+ pet.~;Yl9 o..,~e.,~t,oV\ i-o who.+ 
she. wa.s su-ppose.J +c do. (7-1-IZ VRP 27Y, ·310-3i1; 7-6-/g VAP ~II) 
(.7 PD's ·GL1.1.-tlrYY\ VJt1.s also respoV\si ble. tor +he. CL1ie..7e.-J 1110/e.sto..hon 
0. s ; (I) h Q.. r mo i'Y\ + o ( cl he., r s he.. co 1-1. I J b Q. i n t h e.. b e.. <.l ro e1 m w h ; I tL 

o+~e.rs sle_p+ ~hic.,h she- took \;+~v~lly(l-6··/8pyl1JJZ)+hQ, J1,,r-k 0-vi,{ 
ilA1e.t lh +he. 6e.GL--~orn wh;le.. re,ople_ s_(e.p+ sr9,1if:c.0--:'+ly redl,t-l,e.(,( 
h el"' se V\ scn· y . Io (\,J;(3) sh~ I, k ~-.J tk e.. + e.e I o I + t"1 e. ./-1.A..J.} y (kJ.<-e.. !u.r-) 
bl,\nk.e,;h QV\cl the.-w we..i9h~( 7-G··/S VRPfr yz,3) Or1 he.f' bc.\.(e, sk;vi;(v) 
l\V\J she.- e,ouU stil,v, OV\ my che.d ha.iv- h-6-l8VAPprYzr) of-l-evi unfhou_+ 
+v.\l~ wC1.k1h7 me, So she. de.velopQ.J the. ha.bi~ of' c.n1.wliny ih4o +~e. 
be! wh;le. I a.:11<:l/o'f" hev- mo~l\tv- V!a.ppe-J llh.J la,.+e-r on whe..vi I 
a.,nJ, LPV\a_ppe.A (J.3-1i VRPp929Z{7·6--/g VAPpys ~L2,YPr~U: )-6-13 tx.17/Jr'~
Or-. +hrll..e.. o+ fhcse occ.o..s'1ons 1 wh;le... I wo.,') ClSI-Le-p o, rett-Lv-n;,,,,9 k 
sle..ep1 sh12.. 9v--C,\,bbeJ Yny pe.vi,5 (1-)•li VRP 292; 7-6·1~ VRP/l1> Yz.2-~z.6; 7-6-t'? 
t.:t..llp1s l3·2Y,1GJ. She. o..l~o cJro.bbQ.cl AD'.s pe.ni:Sj +hou.9h, ~~ on11 ;~Jic.de.r 
a.t\e_mph h-6-13 t"( 7 p1 IS-)1 t.tVlcl Sh(!, skews i'A\e.v-e.st in LP'.s fi2-Vi15, lh,s 
hC1-ppeneJ c\.e;sp;te.. b~·1Y\2 +ol& Oh vnu,l.+ipl'L ocw.sloV1s +hGL+ 5<,Llh ad101,1 
wo..is IV\CLppropr.1lLte.. <AV'cl WCL.S mos+ \; ke..ly du.e.. to GlV--tism 6cLse.cl:ll) 
Se.x\A.-~\ o.,99r-e.sslcr'\ (1-6··1'3 VRP P7 ~3; 7-3-li VR_P,o7 'lqt.f;'J-6-·IZ tx 13p1~i 7-{/'6t( 
llp91s\Ci) Q,;<e(c.J;ve,. fl,ljl\t,t;OV\ issu.e..s (1-lG-/8,V~P P1100);(3) ll"r1pu.lse. (OV)tv'o( 
,ssu,es (1-16-18 VRP ~8); a.~«H~) ditiiLu.1+1 9v-o..sp1ny +he_ poil"I+ of wh~t s~e. 
\.v CL s {o l J, 

D, Pre.j\,Ld1L~ Pire.SLLVY\Q..J. ll~c~ UV\c.~v-o..~\e.. 
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0.1 1 W1,\) ch,u··9eJ w'14h c.h,\il mo\e,)~0-\~or\ l\Y\cl +wo co1,1.V1~s· af
Q,;<;Qu.\t oY\ a.c,~11'-lj wh 1 cY\ 1 . wclS e+(e-(..,\-lve..!y Cl &omestic v·1vle..V\c.~ 
id ( e..9 l1J, c"' a. s D ,a, c1.. V1 Y\ cl (.l,V\ cl I rem ll; V\ e_ J In Cl re., Iv-. to V\ ') l1; p cl u v; ""9 
pax+- O + 4-he.. Cl lle-9 J +i Yhe.. ·( r~me,, 

O.l T~e.. y',sk. o+ uv-i·{o.if' pre..)u.Jlce., t~om )01Y1dev- o.""'d/or- pr-iot 6('.j_d 
GLc.Js i'.:> l\~ ih hi~he.st ll'! se.x o#e.ViSQ.. U\.Se.5, Sf~te.. v G-owe.r1 179 
WV)l.d ~Sl1Z571 '32.I P3cl l11Z

1
/\81(We-.sh 2014}.)~e. a1o 5+~,_{e v 51,,thevby, l£S

Lu~ U ~70, S8~
1 

l0Y P1,l '1\61 q1~ (Wa)h l003)(nof;""9 joh1<le-r as espe_dally 
pre)u.d:c.10..J).L,ke.-wise., clOW\c.!.-Stic.. vio\e_h<..e.. o.lso re.suJh iY\ risk of 
u.rifo.ir- pre)(A..J_;c~, StoAe... V ~U.V\Je.Y)OY'\, 1i1 WAlJ q/6192.)/ T37 p3J /oqo/ 
104 y ( w,\,~ h lOI ~), Fu.r-+hexl'h ove., 5 u.c.,h pre..j Vl-CL (.,€.. I 5 5o h i9 h +he(+ i+ 
(o.nr1oi be.. ClAre.d _6~ ju.r~ 1\1stnu,t10V\S, Su+he.v-by, 16SW,-i2J (,\* ~st 
S+llte. v ,+o.,v-r·,~/ 36 WY\ Clpp 7Y6, 7s·o/ 6T7 Pld 10'2 (Wo.sh Gpp 19<3~). 
D.3 at so, J U..l"Ot<;' IV\ c..h',ll s_e..'f.-. Qbi.lse. [0,,Se.s no.,+l,Lr~!ly WOV\cte,v- ''Wl-iy 
wo(,cld t ~Q.._ c.h1ld Le. 7 which ihticct..te_s o.,n eve.V1 qr2..A-+~v inheren1 
pr~l,Lcl,ce., Skte.. v Pere,J~ VtLlde,, 112 Uln2t,~ Mi, i1s/ l6S p3J ~5.3/ i61 
(Wc,.5h 1011) 
0.4 I WG'LS e#e.<:..t1v<Ll1 a,e,(1.,cs~.J o+ ml.l\~ip\e., V-.vich&\.Y9e.J pr1or 
bCL& u_cJs ot se..X.1-Lo..\ ctSS<.tvdt a,v1J cloW1Q..s+1c v·10 kV'lc.-<2 .. ro..n9,n9 ,n 
~ '1 m e., -hr-o VV\ .. 2 0 I?> ·to ·20 11 o. s ', U) P O o. l k9 ~ ') s he_ w l\. S C. ~ o k Q..& I 2. 
t1VV1Q..S (l-6-IZ t~ ll pqs 10, ll) 0-.vi& ~OiH_,hQ..c\ 3 Lme.s ctv.cl more. +ku1 
Ohc.e.1 o.V\A AO o.lle.qe.s he.. wn.s e,hoke_<i o. l,,t of +,me.s h-t-1'8 
t-t. I p1s 7,S). Fu..r'"the-vl'hore,1 mu.l+,p\e.- <.dk9~"Ltions o-f.' o+~'Lr 
~V"\ e,h~Y9 e-& 0.'.)5c.tu.lh, OV\ t~Q_ c...hi lJre..V\ were.. rr~SQ.,V1,+<t_J -k 
-the.. )lA.r~ _ \I kt•, ~i+t1n-9i tLckiv,9 1 kno<..k'ih9, a,viJ bre.(lk;~ 
bone..5, 7-6-18 ~x 7 p1s ~, IOj ')-6··12 te.i 12 pqs 17~/g,. 

l).S Unp~1.t5Lle...tl c..hi.'lvq~s Clre.. hot eviJQ.l'"IC.e h+a.te..vBo~hn'ivi91 12'7 
WV"\ O.pp 511, Slq .. Sl3, Ill P3d i9q (W,Lsh d.pp 100s); vQ.,+-, +i,ey we.re.. . 
pre,se.1t1te.J +c, +t,,.~ jitry ~hj COMsi'JexeJ b1 ihe. )u.ry (CP/49} 
ct.J +ke.. +ri«J (okrt re.:t1,1,,se& teJ de.tine. Q,Vth+s to chCLr}e., 
(C.Pr~ \561 CPIGL\ re.s1,'-\t1h1 in t,UH.uva.bl~ pre..jl,Lcl,'cQ., 
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0.6 I w.:-.\ {t,...,tl--1eri dQ.ri 1 e.J CD 1 robutltiar1 ~~\V-O'-L1h ex:perf 
w1+n~5ses, by Vn/ (Ot.lV\<":.ef (CP'38'6,2'/g', '303-30S') ~vtJ -ti,€.. courf 

((Ps 1'56-lnj l01··L03) 20Cj-2.07, WC/-1101 111-?./]i 6-26-/S VRP f95 2·26-2'2.S, 'l3/; 

1~i;1 17!, 2i1-2s:3), 1.v; ➔ ho~1.i whie-h my 01.vn +ed;mony t.uc\..S r1,,f 
O.Y\ e-ffe(..iive.. Je.{e.V'ISQ, (Br-otuV\ v 'rt\~ ersj ls7 F3J )IS-YI /15"8 en~ (;y 

I q1i) a.V1d. I WtlS_ ho·+ ~llowe.d 4V\Q.. ke-y +o e,re-£1.iiv-.J re.ttsonlthlt 
docLbt (n,ort1a,S v Cha.ppell, 67 8 F3d !Og6/ 1/06 [Hh Civ lorzJ cert. d~viieJ 
l'.>"3 SCt 1131(1013), thu.~ prev~wti~9 fhe ovdy e--ffecfive- cleJeV\S(!, 
wi+~ 4wo CL~A,sLc w1+nQ.SSeS, · 

D.7Tht (Oi.Art ·tu,,.thQ.r lhc.r-e.CLse.J fhe. r(·e..sumtd ClnJ LlY\CUrttble.. 

pre;u.J;,e., b~ d~n~1f""l9 l'i"e... -+he. pre..SLA.mp{,oi'\ · of _iV\.-1ocence, by 
S 1 a. t i Vi 9 I m c.\ J e 

11 s-f a. 1 Q. m e. v·J s o f s e r i o i.l s C r i m ·, h c:t I co n J 1,;,, d 11 
{ ~ - 3-· 17. 

VR,P pq 3) cL_n~ fellih9 p~o spe?-d111e. )u,V"ors +~tt-+ 1 '\~_V\f~red p leci.s of 
g u il+y to f+~e.l Ghetv9es, (7.3 ·-lg V RP p7 216) which s hou.lJ rh a.nclcde, 
re,v e,r sll\. · 

_ t, 51te.p Und Se-1(-0Q-{evise 

E.J a) MohJ i1--1 .~ec*ioh C.71 +he Cl/l~eJ MolesfaA,on ha_s a 
scie.-ntfic bclsis 111\ au.:tis101 (he,l'\(.e, +he. llhsolu:te.. vieeJ. fi,~ expert 
witVlesse.s) o.,nd I WllS a,slee.p 0'( re.+l,l,YV\IV\r +o sleep d1..q,•;n9 +he 
thr{!_t 1hs+a,11c,e,s (,Vhe.n I wa.,s 9r~bbeJ; the-rehire. I w~s 
le-9(,1.,II~ 

11 phys,c,,clly he-lpless" (Rew 1A.~~.010()): wac 13-Z.(-Z.3_5"·130(3\ 
S•hiJe v Pt.Lo.pt,1,,Q9eJ r;~ Wn O..pp <l~7i ')76 P?.d /70(WCt-t.h O.pp,J9rsCJ)j Shtfe., 
v tr1oho.l'Y1e.J., 175 Wt1 O.pp l!S-J 101 p3J SOY (WcLsh O.pfJ 2on)) a.net 4t-ie 
le-9C\I vic.{,m wh,c,h qo..v'L mQ., -~~e. absolu+e.. ri9h+ +o cuJ 
; V\ se.-l{-Je,te.11se of l"Y1 1seJf (.l~d. LP a-¥\J a.o who h~J a!so 
612,e.11 +Gl.v-9e.+e-l Cl~ ·+o(,{,e,,heJ, b_y Po, in 4---he., 9e,v1ihls (secii'tin C.lj 
7:-6- iZ lx \~ pq ~of~ [lt1-bltJ DS'I); 7-6~/i tx 7 pqs l~·IG), Fur·fhi!-tn-iore; 
'"" C\. -sta.:t-~ ot sle.e.p, I hA.-J V\o Glb,I;~ +o ton~ +he. re$-uis1te. 
1 V\ttV\+ o.V1d {h tre. WG\.S ho c.u.lpa.ble. Wl e.nhl sht+e ( Shtfe.. 11 

Brock.obi /S-q WA 'lct 3111 3}2, IS-0 P1J. 5q (Wa.sh 2oor,), The. rvtoMel'\kry 

coni--a..c..t I metJe., w·,th PD w,t.s .J ud;{,·a.b)e- uVider ~e.lf~Je.:(eYlse.., 
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lrV"O\.AV\.:l I ( for d:5m;sso.lJ -Tht s~Cl..te. V,ol,L1u{ ClH-orn'<Ly /C{iq_,V\·? 

p,,,v;l_:9il By To.k,V19 'f'iAy 01':1Cov~~7 ho\~5 For m1 Coi.lns\!-1 

Ll l re..i.'-Ae.S +~.J O,V\J demC\Y\Ct~cl Jis<.,ovuy, /L-14-11 VP.Ppr Zli 5'-LPP (P 

S\A.-6tt.S2, 0. red.o..,J€.J c.opy of +he. d,sc.over7. w,ts prov,cJ~J to 
thQ__ G~C ja.;I, 1·16·1~ VRP p1~ 151,155; l-2.7-18 VRPpy26-

l.l CH {i rst, I wo.s no+ a.llowe_J to ·+a.ke. no+es to, ,m 1 a.ttorn~y. 
1-2.6'18' Vf\P P1 IS-I, I C.OvY\plctineil o.nd Wtl.5 Q\lowe.& to tllke.. hote..s; 
b ~L + 1 + \-\ e. G- k C. j l\ i I too k VY-111 ~ o +e. s to r 'fY\ y ct -tt or r1 e. y Gl n d t ~ e, 11 

+ t,1xn e.J. th e\lV\ o v e.v +o +~ e.. pros e(.1,1.,to, LA ncie..v- the. {cL ( s-e.. 

alle..9,~·Lo11 _+~l\-·+ I hcLJ +l-w .. evdi,.-e discovery ih mi cel/./-26·/~ 
VRP pqs )~5- ISlj 1-19-/g VRPp516. 

\,?, Th,J a.lle.9c1,,tioV\ wa.s_ no+ possible. b~c.l\.lA-Se:l\J I wc,5 loc.kec~ 
~V\ a. room ov- h.u1d--cu.,ffeJ. +o a. benc_h whe~ v1e.,wiY19 disc~ver-yi 
(].') +h: d,5c.ove.ry, wcLS "'+?o l"-r-ye. ·+o '5he.~~ 1l ~o my udl ~s 1+ . 
LIJO.,S ,"'o~ -\-~p:ui,\ '/).V\J. io..irlv vol"w,inou.5 (L-1~-li VRPy?JZ7t"»J(3) __ 
~HC ;cul sto.fr took +i.e. tV\+ire.. cLsc.ove.ry Clvil my no.f~s before.. 
a,l\ow ivi1 W\Q. +o reAIAYV) to m1 c.,.e./1. T~~ co~v-+- see.me_J to 
o.gre.e. l~e. ct\lQ,9a,+i'on wo_s nof rossible., 1-16-13 VRPpr 170. 
1.4 I ri cou.v-t Ol-i \-·LG-Ii, +~e. prose.u,vl-or derncu,,decl +k"-t Vhy 
LOIA.hsel b<L in +he. room wit~ W\e. while.. 1 re.vie.we.&. 
ct,'1)COvev-J, 1·16- IZ VR P ISG·-151, }r1 1 ~-H~rn~'f .. refl,{_)eJ ':itC1-tiV19 

11

l'r11 
ho+ po.t €.holA9h +o &o +hllt. l-1(;·-13 VRP p9 1~2. 

1.5" o\'\ 1-1q.1i) the. ju.J9e.. re.f1-lseJ ~ he.cu· +he.. di~(_ove.rr i~Sltl 

(1-1-'l·l~ V~Pp911\b~d1 Cl·Side.bo.,v- 4--ook plcLC.e. wit~ U.B1 r-
1 +he.. 

pro5e.u..t:\-or 1 Cli'1d my a.Hov~e..y ct.Y\d ClV\ ov--Je..r Wl\.S J.r0-.tt-e.i. 
Sl.{,pp CP )u.,~-ltlYJ I WQ,':) .not pr-iv~ +o l~e.. sidQ.bClt'" despite 
C\. pr<1,vioi....') \tY\o+ioV\ {hG\..t I be.. iv.c..L.(.Je.d in side..bo,f'5, 51..tpp (P 
Su.b #56, m~ ri9h~ to op~V\ ju.1t;t~ WCLS violnJeJ. Wo.sh, lot1sL ari.13/0, 
1.6 Whe.V\ I ntxt re.vie..wed <,tlscove-r-y O.V\J +v-,Q.,! +o V'rlt>-;l VYIY 
V\O+e.) to \tn~ Cl~OY-\t\~y) 4-he.. cler1At1 t-ook t-he. hole.s dv\(1 
r eQ ! the.. W\ , '2 -6 ·-I~ V R P p q s I i-1 o, 



I. 1 I V\ c. o "l r t o n 2 · 6 -I S I I w ~\ s n o L /; e cl + h a:t + h e cl I s c. o v e v y 
o rd ex h o. d 6 e e n cJ r "- { + e J. +o 9 i v e., H'\ Q.. • S +o. 4 ~ Cl \ ~ e. s s {o vvi y 
co-fi6.Q.Y\tct.( e,1-ttcJV·vi~y / d;e.V1t hlAe-s o..s 1+ s+CLt€.A ~he., 
J·1scove.l"y o .. V\cl ht't.e..s w; I\ rerr.ct;V\ wi+h -H~e.. Jlll \ in be'fwe.e.n 
+;'fY\e..S whev-e.. JeAe..ndl\.V\t revie.ws ·1+, 

11 Stipp (P Su.,b±t 7Y; 
1-6··/S VRP pq 11. 
1,8 The V)o+e.s tClke.,V\ ClYld reviewe& were '\:.r-i·t-i'c.ccl to h,m 
[cleJeV\GlClvi{ J beiV19 o.ble ·+o a.ss·\~J W\e. [ cL~ovvi~yl IV\ his owvi 
cl e, t e, ~ $ e, J w h ; C ~ 0 6 V ; V IA s I e, y Cl ) t h (L LO u. V' t . .. k V\ 0 w i s 
1 m p e r C\ + i v e. , I h °' v e to b e. o. b \ e.. 't-o ~, o.. v e., h i s Cl s s i s + a. n c. e. 
tY\ this- pv-e..pC1.r1\l\9 his Je_.(~v1se, ii 1-16··/i VRPp1 15/. Fu.r-~h<Lr~ 
W\ore.1 -the. notes we.re. ,e,leVC1,V\t no+ ovdy ~o the. friG1..I bu.t lllsl, 

+o -the.. .JS, chdcl he.ctY5C\.1, CLV\ll ch;lJ c.ompete.V\cy h€.<-t.r1119 w~iL-h 
occurre.J dl,u-•:n9 +he. +:v.,,e_(ro.me. the.. YiO~e..s were +C\.ke~, 1·26'·-(3 
VRP; 2-G-li V~P, LLLLLot1 ltlly, I hai +o _sfop re.,viewin9 disc.overy a.nd 
ht.kiv19 ho+e.s IY\Or<..{e.x 4o prci4ec+ (Onti,e,(e.v.tiaLty wh'.c.h pre.ju.c.Cc.e..cl 
(Y\~ sp;;,_r:.,ty 4vio..l .r,1h+ CLnJ u.b;l;fy +o be. pv-ep,tre.c~ tor tr,ctl W~Q.n 
I we.ts j cJQ..v- +ore,,~cl +o 90 pro--SQ. a.rill hcLcl ov-ily 15 Jty s fo 
pre-po..,,-e. C(.\'\d. or-,ly eleven do .. ys w'i't~, fi.i.(\ ClCC .. e.ss lo tliH01-1evy. Si.tpp CP 
Stlb:tts llY, l3Y. 
l.q Th~ StC1.t~ shcwe..d cle.o,v 11\1'1sconLL,1.c+ lh +o.k;vi1 my nofe,s o.,,s the.. 
pr-ose.e,u.tot !;f-J to +he.. ccu.v-t ({r,u.~d l-lpon {he... CO<.l.ft} ihv-ee.. iih1es 
c.ov')c.erV\in9 +he.. discove..ry be.1n1 ih my cell CLS J~ts+:lic.CLtion {~r 
fa.k,~9 +.he. c.tisc.ovexy a.ncl my noft-s,_ 1-2(-18 VRPpg 15.5; l-11-l8 VRP r9 26; 
G-lG-li VRP p7s 2'71-2'73, Fu.rthe_rmore.1 the, proseu1Aov re{useJ +o 9,11e 
l"i'\e thQ., V\0.1'Y'le. of the. Shexi+f s+cv{{ who s+CLfteJ 1 ht:Lcl cliscovery 
in V'rly ceJ\ CLV\J ldso ,e,t1,1..5eJ 11-yformcltiov'\ c..0V1cerri,n9 }he..._ 
e,rit,c.a.\ s,Je..b,lr CO'r'\c.e..rhihcJ +he.. J,sc.overy ov-dex, )llfP (P S~tb# 
ll~; 6-l6-\~ VRPrr, 277-]73 . 
\.(0 The- Sto:t~ o..v.J 't'v\~ a.~orne.~ cle.lv\~ ViO!a.te<.i MV r,9ht<,. Lo-1c,{e__r 

RC.W S.60,060(1.')(t\) cv; I qcwe, no C.0V1sc..Vi+ to hl\.ve. '(v,y cc#orV\e...~(c..LQ.r"\'t 



(.Ol"f11'l'\1AY'li (C,1.,tiOVIS 12.XU.vY\lh~J. 

\.II lhe.r~ we,\ no S12Cl-i.r-ity jl,1.":>fi{;e,0J,ot1 io tGtke... +"'e.. no~<2..s a.s }he., 
(,-k, (_ J o..i \ c..ou.ld. he,we. ctll owe.cl me. +o mc~i I t~Q.. nci+e.s 4--o VV11 cdf-or1-1iy 

1hs+e-,tJ.. o{ +o..k:v.1 .+he-m,,re..v1e..w1V19 H"tm clv\d. pr-ov;d,r12
1 

thv,,," +0
11 the.. proSQ,tlA.,h1r, Th~1Y' G\..C.:tloris G\V\ll +h~ Sfu.·+es o.Ltion were.. purpose. ./uL 

l.ll s+u{e '1r,-trv..s·10V\ il'\tO pr,vCL~'<.. O-ito,V\12-1 lcLt.V\t tomMu.n_it(\.tfon 

tS Q blo.fo.nt viollltiOI"\ of +~,e... f(,I.V\dcu..,-,e,v1tC1.\ (.OV1sL+u.+,ov1c~I 
ri9h~ ~o C.OlA-VISel Lt') Lohst, cu,:1end.6; 5/aJe.- v Pe0itt Fu.e.n+es, )71 

W112J ioil i11, 313' P3A 257} 1~i(cva.d, 2014); W1tsh Co,1d, a.r-tl~22, 

1,13 IV\ m1 C<Ase./ +he... S+a.+e.. (CU·Hio+ show +~cd ho prejiAJ,c.e. 
re.su l+e.J ( PeV\ct. Fu.evi\e..s1 171 W11 lJ oA 310

1 
31 i P·sJ o.t 262); beccu,1.se.: 

u) 1he. i~c_;Je,~+,~ de,llr-ly cl~m"-9c2G\ _mv COVl..(ide.h,Ge,' ,'n '(Y\1, o.;#on1~y 
wh,ch 1s Q de..moV'I st rCLt1ov:' of ac;{IA-Cl-1 prepA.cLce, US v Irw,Vl1 

Gll F2J 11i2, ll\f7 (9th C;y- /qio\ S+cL+~ v 0-o.r;o.; qq Wv,app 1c11l 301) q~lf 
PL.{ 36~/-~7?,(Wci<;h Ct.pp ·Looo).1h~ less of t~e. Cl~on,,e.y/ c..L~n+, lt\o·fes 

LVCL5 etfec..tive.ly dl-le +-o m~ clHor~
1
e.ys re:f<-tscLI +o re.vie.w +t-i~ 

e,{iscovQ.ry w;+h Me c\..S he. ~ClS _vw+ pa.,J en,,u.th"(l-7..6 .. li IJ~Pp9 
152.) o-v-1d. I tileJ o. ho+ic.€.. of IV\e:f{ee,t,ve. Cls<;is+a.nce.. of Couv,sel 
~hor-H1. thv-eCLf+e.v where.lh I aJe,lressed' ·thQ.. V\o+ peticl 
eV\ou.9h 1ss1Ae.. WIL.ll*;ple.. 't1¥Me_s (CPJ6·3-3661 CP385-337) a.nd }he... 
close.J side.b<-,x ((P 33o-3il). 

(l)ThQ.. S+G\:~~ h,iiru.siovi wLt.S re..le.11cu1t·to +he.u;L<.C\.-l-3.5 1 c,h;IJ 
~e.o.rS<.\.~ 1 ClV\J ckilJ C.oMp~+e..ncy hQ..turil-"l9S, l-16-lg V~P; 1-6··18 VAPj )1,1J0p 

(P ),Lb.i=t- 72.1 p9s 1·2; )GLPP CP 5~1.h-±!: /)j sl,1,pp CP Su_b±t 77, lj Sv.pp CP s~h# 82. 
(3)The.. 1V\a.

1

hi\it~ to re.view d·1sc.ove,ry O.V\& YY\l\.\Y\·+o-.iV\ l\.~OVV\e.yf 
clii2.lt\+ pr, vde.9e. _clen,e.d VY\e.. m~ ri9hh to: CLssis+ with my 
de.tev1se..J hcwe.. e..He._c.t·,ve.. ClS51stahce. o+ cou~V\si2.\ 1 V\ot be..tor-c.e.J to 
+e-s+if~ o,-9cliY1st mys_e\+ a.s W\Y no~e<swere. f.ccke.Vl by +he.. Skte.1 

°'- spee.J1 L-,cc\ O.':> it deJcL~e.J pn~.pa.rcdioY11 etLw,,I profe.c.Jio111 as 
dhex d.e.{Q,hciu.V1L we.rt!.. Qllowe.cl a.-fto,n~y /d,evi+ pri v;le.9e.1 a11cl 
ope.r, JIAS~1te. cll,\,e.. ~ +he.. closed siGle b<\.r ctnd de..v'li,d o+ 



i n+ov-yv1a,~iOY\ Glbo1.<.+ +hcJ s;Je, bcv ci,""c..l }he.. She..r,-fl stt,'-ff who 
~he... pro'>i2.-C<,l.tov· <.1,l(Q.ie..cl W1'\..$ sa.y1'r11 I ho.A J,rc.ove.r1 ivi ce,/1, 
Lts CoV\st G\,VY\e..v.ds ~JS)6,14; WC\sh (ov-is+ ~v+ 1§~3,·7/9/ 10122, 
LI~ In l\, sh,"1\la.r c.a.s12.1 Cl e,~,"IJ Wloie.s+a.fiov-i ch,Lr--9<2. WcLS 

dismis~ed .whe.l'\ Yt'\GL~e.ria.\s pl'"e..po.re.d o..+- +~e. reiu.e.d of cou..~sel 
90+ se·1J~cl u.Mcle.r wo..,rr<.tV\t, 1;~e.. some.. of- rv...y a.~ornQ.,y/cLenf 
no+e.s 90+ se1J-e..d u_nJe,r cocu·t o,Je..r, cvs i~ wa,5 not poss,ble. 
~o hola,+e_ the.. pre.jt\J;c.~ re.s~tltivt9 f.,,oY"l -thQ.. iY)+ru.sio,,. S~o-.+e 
v P ~ r r o \.U I I s- 6 W " a pp 3 L 1 1 3 3 l - '.> > l ; 13 I P ·s A ~ 5 3, i 5 l ( W o. s k Upp 2 OI O). al soi 
re.trio.\ I) hol Cl re,v•rvuly Cl~ +l-ie.. iVifov-rr-ic1Jiovi 9c ... ine..J IV1 {he.. 
intn,LSio1-1 wou.JJ be l\,vc1.,'la..ble. Qf the.. se.c.oVIJ t-Yi'C\-\. Pl'.!.rrow-1 ISG 

W"Clpp (\,t ~ 30 ( citn9 Shl~t V (o ry 1 b1 Wn 2.d ·3 711 }77, 3~2 PlJ !0I~ (Wash 
IC/63)) 

l.15' b,smi5sa..1 is a.\so wet.rri,\,\'\~e.J. uMcle.r- the.. +~c..~orS 111 Ba.rrera-
rt'lore..1101 ihJ,co..+,l'\9 t\ (01,lv+ w.o..,y cl,~ Y'rl1ss a c.o..se b,v>ed. oV\:(/) 
ou.+ r-0-.geou.s 9ove . .rY\ M'2-1,,,ici.\ miscohc{u.cJ thoJ a,mo~1.V\+s +o t~ due. 
pro(e..SS v,o lll~·,oV\, or (2.\ t..tV'lde-r . 1h Stlp<Lr visoro/ powers ~o 
re.mecl~ a. c..ov1sti +u.tovHl\ or stu.~1A.tor1 violc1.t1on, pr-ofe..c .. J 
) u.J i c. ill I i n{e.9 r; +1 j o v- _ to d.eh_v- tu.+ tA.ve_ i 11 e.9CLI co hcl Ltt t, Ll S 
V Bc.trre...rl\-moreno; q5/ r2d 1oi1; I0'/1 (ff-h lir 11q11. s-~e.. cilso 
US v ( ~c,.p mo.Y\ 1 52 L/ F3J IO 73, / 03~ (~+~ C,Y- 1008). 
1.16 Th~r~ is O..I'\ oiJ le9c..l sclyin11

11

0~c,e. +he. be.II is ru.n9, if ccrnnot 
bQ. tHi1!.\.n9, 

11 The. re.cont shows +ho-+ +he. J.isco vex1 a.1-1d. _ vny 
<'.\t\o,r1~~ / cLtV\+ Y\OtQ__s Wtre.. tClk~ri a,V)d 91ve.l'\ +o +he... S~aJe.., 
Gl n y cdf; J G\ v 11 + + h oJ + h e., S +"-+ e. J i J n o t u. s e. + ho s ~ t1 of ll s LU o u. I J 
6'.2- se..lt-SQ,rvin9; e.spe(io,,lly1 c.omihcj +v-~m Cl proseL1,1.to,,- who 
I I e. d to -the, c.o \A I" f ct b o "' t 'M 1 po s s es s Ion o -( -f he. J 1 5 Co II er y 

a. V'I J o. c +e. d to p r Q. v e. V\ + + ~, e.. + r tA + h Cl b ~nl + my po s s e_ s <; i o h 

o·l +he.. d'i)tO~<?...r 1 CLl'\,J ~he... 
1

side..6c,\v from com1n9 to L9hf, 
DisW\iSsQ\ w,+~ pre..J~J1(,e. 1s the.. bQ..s+ ClV'\J proper 
re.me.A~. 

I I 



l.l The.. 5+o..t€.. tc/t\ec\ 10 provide ~omplde Bra.<,{y rnaferictl a.vid/ 
or fo.'i\ed to pro-/1,Je ,t in ~im_e. to be of me(.'.l,nin9-f ~I use to me. 
o.nd +he. 5+~t~ !ied to ~he Court <1bo(A+ the. p,ovi'lion and/or 
ex'1s+~nce. o/ .so.id_ BrG\dy mG\+eriC\\; there.by, viola.t,Y\9 my 
c.ons+,t~ \,oncJ r11h+_ +o du.e. process (Brudy V rne\rylc.,nd, 373 us 
8'\i7, 8.3 sc.+ 1\9~ (t%3Jj ?a.-\-e. v OrrnstroY19; 1si WI\Lc.{ 3T3J3lfY P3cl 373 
(Wll.sh 2017J) und e{( ed1ve ly de.nyivi9 tr1e. Severo_( other ri9hts 
\,Ke. l'V\Y ~i9ht to:(!) G\ speeAy frio.\i(l) cross-e.XQW\iV\e. wih,es 5es; 

8) CMYlpe.-1 w,tl'le.SSeSj (~) pre.pC\r€.d !l.nc\ e-HecJive cou.nsel;(S) 
meo..n·1V\9·tu.l self- represe.nto.+ioniL6)e~.1.u\l jv.s+,c.ei o.viJ(J) pre.sen+ a 
(.Ol'Y)ple..ie.. def Q.Y)~e. us C.oV\'J, (lme.Y\dS, 61 I~; Wc-.sh. lov,st, a.rfl §s 3, 11, 
1.2 De.fen-se. Re.~u.e.sts ~or ClV)J/Or hohfico.t,oh Of rY\is~1n9 Brady 
l~~Gtter'ia.\ ·- The. cltte..nse. m,1.J~ Y'riGLV'IY <..,~e.mps to reiue.s( obfGtiv'I; 
o.nJlor no+,+y }h~ Sh~4~ o{ miss in~ Bro.Jy m(,\+~r,,d1 Lke: (I) 
\rYl,do.<.hbri 's de.h\(,\V\d \ (P Y66·%1);rn Clrcv.ri /~ de.mo.l')(.J (s~tpp (P Sub# 
95);(3) Vvli clemetnd (<:;~lpp (P Su.btl: 5"2); l~J my dem'1.nd .for CPS i~1erv,ew 
( )!,\pp (P s(,\.b:tl: 60);~) my dema.vid for Clo scro-.te,h J~t-C\. ( S.tpp cp Sub# 
bl\(b)+he. H-olMQ..S su.bpoeno. (SIA-pp (P St.~J:tt: 1Ys\l7) rtlo·iior1 h, <.Lst't\iss (cp 
1Y9-155)j (8) mofio(") 11'1 \imine. conc.ernir19 m1ss1h9 ev;den<..e (CP2~0);(9) 
re~1.1,e.S't C\.hJ proM·1se +o ·,hve..s+i 9et+e. scrctt<.,h by Sheri-ft sto.Jf ( 
l~l6~1<3 VRP Yl-41) ~Y-45, ~4-SO, 55/ 58'-5'1) 71-73\uo) re.~-L.le.st to L1vHI promise 
61 prose.c~tor }o see.k v-niss't"~ cl'1scove.ry (1~16·-13 VR~p952); and u~ de.mo.nd {or ct B;I\ of p(lft1c~\~rs (CPY67), 
2,3 Lim·,\. 0( G-foiAvi<l l\1'\d Re.)e.rvGt·Lovi Of ft,~ht- Th',s G-rol-l11J will 
6€. Lm;tf-eJ to +hre.e Brc.Jy v·,ola.4,ons~ ()\ +he. -fa.;l!Ar~ ot +he.. s+~tt 
to provide. +h('.. su.6s4etnce. of the ora.l s+a.+e.me.v1+~ of GlD, Pb 1 

CA.V\J OectrHl(,\;U)tl-1e. ta.ill-lre. of the Sta.te. to provide +he. ao 
S c red d, m ll t e.. .,- ; "- (; u I'\ J G) + h Q.. { C\.; I IA re.. o f th '<- S bJ e. } o prov; de_ 
1he Chr;<.,t\Y\a..S vide.o CLnJ pholos +rofY\ +ke.. protec.Loh 

\1 



ard.e.r co..se, ThQ.r~ a.r.e othQ.r c.r1t1u1..\ vio\C1.+io,,s of Gr-~cly 1 

\;ke_ tV1e. JQ.Y\i<-l\ o{ (PS r~c.orols O-.YIJ +hQ. prote.ctioh 
order +;\;Y\9s by be.~V\V\C\1 wh;ch I r€.serve. the. ri9ht to 
pV"e.,;eV\t in o+her le9"-l o.ct,ons (AS t~'2,Y re~-1Arre. off 

+he. r~cov·d mo.teYicd +o show pte.jv..J.,ce, 
1.4 s+a.+e.me-n·t-s B~ LU;hH!-SSes O.D, PD, 0\1'\cl D<iGlY'lY\G\- On 5-\9-(7 
+h~re.. WC\.S Cln ;n+ervie.w irwolv1V\9 Clo/ PD, O.V\d De.G\nno.. (c.p 
S41;Y90) which c.on+o..iV\ed excv.\pcvtory O.Yld. impe.ctc.hinq 
s-to:t~me.V\+s \ike.:lD u rno+,ve. tor PO +-o \;e. C\S 

11 

sh~ d,J 
not wo.nt e..v'2..ryo'fle. ·to 9e..t IY\ i'rou.b\e..

11

(CPSYl1 yqo1 wh'ic.h 
fie.s to c.re.J;b;\;ly ct.Yic.l ckiv~c.~\y a.-Ke.cJs: +he. St-c..te..s 
o.rgL,meri+ a.t clos·in9 t'nC\+ +he. kids hc,d V\o rea.soh +o Le 
(s~e. Britt Of Clppeiillant p9s 4%··4~j 7-6-1~ VRP ~S<3··461)i +he. b\oc..k1vi9 
at m~ o.biLty +o pre.sevr+ mot\ve to lie. +e.sfimo\'\y ((_P ~J--16'3 §§ 
1-11 S/1-!01 13-1·1\ ihe j\..\riQ..S 

11 lVhy wol-1.\cl +he. c.h;IJre.VI \,el · 
pre.1udk~ ( Pere.}- V,1.lcl.e-g 1 IT1 WY)1A o.t g25\ 0\V\ct +he. child heetrsay 
o.ViA c.ompe..4e.v'l(.y deJe.rm;'r'\llt.1onSj U') no·tice., of 0Ja·1\·10rH\l ih\e.rview· 

of PD (c P s 41 · s 41, 4 q o w hi ch 9 o Q. s +o: +he.. a. b , L-t y +o comp e. I, 
imprope.r 1Y1+e.rvie.ws·creo.+tV19 ta.\se. me.'(Y'lory, cL'AJ m_emory 
ha-.tJeV\i\'\

9
j (1; o. VQ.ry spe-c.i{ic c,hok"1Y\9 iY\c.icle.V1~ 0() lhistma.s 

da.~ 1016 (CP S411 yc11) CAncl P'O mc~kin~ thih9s 1.,Lp CLbolA+ +hc1.+ 
iv.c.lcle..V\4 whic,h +ie.s t-o: ere.di 6iL+y, +he. StCLtes tll.ill.tve to 
provi<le. \he. Chr·,~~m.c.v:> v;Jeo; o.VIJ +he J.e.Y\1cd o-f 1h~ 
s lA-b p o e n o. { o r . be. a."' V1 a.

1 

s C h ·, ~ t m tl-s p h o -his ( 6 · 2 6 ~I~ V ~ P p 9 1 3 B) i 
~) . ve.r~ spe.utic a.lle.90-t,oris o{ )€.:t.v.,d cor1h,-.cJ which 
IV\c.\lA<.\e-a I (o) rY\IA\t;pl~ s~it+s IV) hQ..r s+orv O.V\~ a.dmi~1V\9 .\-o 
M tA. ~ 1 h ~ t ~ ·1 V\ 9 ) u, p I l8) t \-\ o. t ; t h ~pp Q, n ~ d l O + i m ts w h ; c h 
C-OV\~Y-u.d'1ch {e..sti \'r\ony g1vtV1 e..o.x\itr (1-6-l~tx.\1nl~, t,J6p9ISJ, 
tJ thc.\t· pQ.V\e,trl\t10V1 occu.v--eJ. whic.h 9oes +o c.r~dib;Lty uV1d 
~V\Q, \r\e.e..d for cte.:fe.nse e~re.v-~ VJ;t¥1e.ss~s ~o Show -~hoJ V\O 

pQ.ne.troJ·ioV'I ocu.Ar··red o.nJ she WQS l~iV\91 (etpe.rt w,+h~sse~ 

13 



c\Y\cl VV\td.'tccJ reporh \hcd 1 WClS clt\t'\\td (6-16-1~ VAPp9; 2.i1w2•n; 
(P 201-10:3,10~,107, 10q-110, 1n,\ 60.sed on_ no injlA-v-y to h1 mel'1 aVid/0r
~evid-C\,ls,(O) ~~c\+ she. 9r-Clbbed mQ, firs+ o.v,J why she. d,cl i+ 
O.Y\d why she. wa.s nv.Je. [ pctV\tie._s only Ji D-Y\J he.I"' sto,,+,n9 
hothiV\9 rel\l\y hclppeVte.d o.ll o+ whi<..h s1-1.pport ~eAen5e_ 
+he.or~ ( seHi.~ I o.\1(2,,9c(kohs o,t CP 5~1-5~5

1 
Yql--~qy\(~) S ~Glil?.mtnt 

o.6ou..+ se.e.\V\J 0-Jl-l.\t seKIAv\\ o_c,{ivi~y. whic.,~ 9oes to o.l+e..rmde 
so l~ r- c e. o t k V\ ow \ e d 9 e ( C P 5 ~ S, ~ q ~J; a. Y\ J ((;) w , + n e, s s + ci mp er I v-. 9 
~Y rewc\v-~ or depr-1110.'t,of'\ ot ~€.~·ctv-d, her +oy hors~s 
(CPS~S1 lf14) w~icV\ 9oes +a c_red1b1kty o.viol ~hQ. \t1e..eJ ·foy expert 
w:{n~sses OVl to.lse. VV\€.-mory c.re.o.tloV\ a.V\J ha,tclenin9. 
1.5" Sto..i~ Know\ed9t - 1he. Ste1.te. Wc.\S we_\\ o.wcu~4?. +hG\t I did 
rio+ helve. +h,s intormo..tioY\ tor pr€.-tv-1G1.\ he.o.v-;\'\~5 or +ricd 
<.,\~:OJ thQ..y ptovi&e.d

1

,J,sc_~ver-y +-o_ me. (1~1i-lS VR.Pp(l.6\(2) a. 
de rY\CA V\ cl. f o(' cL 8111 Ot Pivtt c.tA la r-s was m o..Je (see sect1 on l. 2/; 

(3) \- h ~ p, o s ~ u1.to r , et~ f" S to the. C ~, r i s 4 m M + i Y\'\ e. e. v e.. V\ +s w h ~ n · 
de..ny ;1"1 9 . kY10Lvle.d9e of the. Chris-tMC1.S v1cleo (6-26-ls> VRPrq 217)i 
8J +h~ Sh,j~ tou.9"1\ h de"'1 Cl s-econd in+e,rvie.w (c_p3·36-
] s1.) \ h O ~e - b ~ \t\Ot p tOV i J; Y1 9 t\_ e. i r'lter Vi e.w +he.. S+cde.- bl 0( ke.d 
~\\e. Je..f~nses o.bi\it1 +o ove.rcomQ.. -the. m~+e.riGtl;+y proof' 
+ h "-t -the, St-~ ~e.. i V\ J i'c. o.Je. s the. C.OIA rt n eecl :s to cl ll ow o. 
setor1J iYt~~--rv,e.w{CP 3~\-]~11\(s) l\((UY'l (OL,llJ ho+ 1~.+ the... 
C\.t'MS'+Y'on9 re-port_ concerni1-19 t~e, 1\1\texview (Y-16·18p 9/76j 
S"·IY-/8 VRPpJ 9J; etnJ (61 +he Sf--a.te b\ocke..cl CA.C(ess +o Clrm_shon9 
conhu.J 11-.tor-yY10..t1ov, so· 1 cot-1.ld hot 9e.+ the.. re..pov-+ (er Z.oY). 
l.6 CrR '-\.l -It °'-ppe-G\rs tY\~ Sh.-\-e.. 0-\so viol,l.\-e.J Cr·R Y.H~1(1)(;) 
b~ no+ dis (los-in9 the. Sv\bs+uV\ce_ 

1

0-t its w,+t,e.s~e.s Ytc.lhVit~rits. 
2.1 t+f~c_+'11;Q. u~e. -. Portions of Pbs s+-oJeme.vih from S"-l~-17 

wev-e.. {;\e.cl wit~ +he.. (Ot,1.r+ Or\ 6-2i··IS1 a_ few cio..ys be:tore.. 
+(w.\; bv.t1 I c_ol,l.ld. tiYld no re.cord o+ wht2..V\ or '1f L 
re.c.e·,ve.d +hC\i, ln e.1~he.r c.o.~e: (I) no por+,oV\ ot whG\.t 



QO er D~c1.nr\C.\ so.·1d wa.s prov:tle.c\; (2) +he. sbtth'Ht\ts were. ho~ 

CA v G\ i I ct b l e. to r ~ ~ Q.. , 3 .S- ,, . chi \ ~ corn pet e r1e. y I d, ~ Id .he.~ rs C\ y I s !.{ b p O e YI <t 

opprovo.1 1 mot,oh_ II"\ \1mlt"le.., and, eiped tv.nd,n9 re~-L,\.es+ 
hea-riY\9: - espe.c.wlly t~r cro.ss- ex 0-m'1 n a+:on ( VR_Ps /«26~/8, 2-6·1~ 

6-l6~\3Jj (3) th€.~ we.re prov·,~e.c\ too ll\te for efredi,ve. use ctt 
tY-~C\\-espe.ciQ\\1 wit~ fhQ.. l')e.e.d +o hiwe.. t,m~ +o ·ti-,, d cind 
fu't')~ deteri se exper+s Oh rY\e.d 1c..o.\ and m'lrn oryi a~d (_~) I 
Cou.lJ ho+ o.sk wanll.5Ses o.bou.+ 'them a.s Hw t-r,1,\,1 (Ottrt 

speci·f,c..al\y den,ed me. the a.bi\;ty to a.sk o.boL~f W\'issin9 
Ma.fer-,~t (er 160,162) (note. a.\so tho.~ CP\60 show5 +hut the. 
SlC\.fe. wa.s c I e.ur ly a.wl\ ri2. +h<At +"1e de.{e.,v;e d1J not hG\.ve 
the QnY\ s·~ro h9 re por\.) __ 
1.8 (hi\d Competev\<.1 O.hd Speedy \r,a\- Wi+hou:t +he. ~-lq{J 
s+<1\e._tY)e.nls_ the. de.Je1t\Se UJC\.S very prej_J.A.dic.e.~ etr,d una.\)\e, io: 

(11 s e.e. k c rd-, cct\ de.:te.r\se e.x.pe r+ s c.o n ce rn H19 c.\ l\\'Y\<.\.9 e. ·h·om 
r€,l'\;tl"C\.tion Clr\J cdtereJ YY\emiarv dtA-?_ 'to CLU.'~isr~, !i,''fl,proper 

'?)lAe.stion;n9 1 CLnd w\tne.ss ·to.mperi~9;(21 pre.se.nt Cl comple+e 
o..rgu"" er1t a.nd c.omple..te.\~ cross- eXc.l\'Y\i\r\e.. o . .t PDs c.h;\d 
C.OMpe.te.nc.y_ he.<.lf'1V\9j cu1cl (3) +orm\A\C\-\-~ o.. <..h;\J. c.ompe.te.ncy 
C\r9um<l.nt to, ao 0,\1'\d 9e..+ a he.a.rin9, a tin~',n9 t·ho..\ the.. k;Js 
we.re. not c.ompe.te.l'\i wou\d ho-.ve. e\im ;nut€..d 4h'2. Stv'.te.s 
CGlSQ. GlS du.e.. proC.Q..SS protQ.c.ts a. c\e.te.ne,\G\Y\t. {rom e,onv;cLon 
bl\.sed on 'inc.ol'Y'lpe.~e..rif ev1dence.,(Sh.t<2. v BrolASSea.u.1 172 WlilJ 
3311335, 15~ p3J 10~,lll (Wo.sh 101~; us C.ond, aMe.V\J. I~). The. (ase.s 
wou.\J ho..ve.. ev,ded ,Y\'\u(...h soone.r; the.retore1 my spee.d.y fril\l ri9ht 
WC\.S pre.jlA.dic.e.d. (see S-~<A.'te.. v Price., qy Wn 2J 8101 814, blO PlJ qq4 (wll\h 

\qio')(hot·1n~ \o..\e.. di~<.lostAre., o{ Bra.Jy i'YH\te.rio-\ imper;n,s-sibly 

preJ~d; ce.s ~peed~ -tri"-\.)) 
1,q ao Sc.r~tc.\'\ Brl\J~ rYhte.rill.\- I Mctcle. iYl~l~ip\€.. O-i"temps +o 
gQ..t o.\\ the. S\-o.h.s Yvude.ria.\ .. cLbou:f ClQ's scrC,t.tch,I metde. my 
~t1Ate.m'<-111\ to ShQ..f·itf da:tf conditional on 1nve.sti90:tion of 

15 



. the OD scrnic.\ ·,()c.'1d_en+ (sQe 9Q(\ercil\y l-2G~l8 VAP p9s ~1-YZ., ~~-y5·
1 

~C\-5"0, s5i S-'3·54, 72·13), I {ileJ C\ spe.c.ttic derY)CU'1(,\ (sl,\.rr (P 5i-tbitb2). 
I o.ite.Mp~ed to Sl.,lbpoe.iia. She.riff sto.tf ~o\Me.S tor the.. lhtoo~11\ioi') 

( S ~~pp C P 5 1,1. 'ri tl: I Y s\ 
2.lo The. s+(Je.. l'Y\G\d~ +wo prom·,sQ.s to inve.s~i 9o.t~ and obtC\;n 
+~e. IY\o,:t~rio.\ c.onc(~rn\n9 \he. GD -scr~tc.~•.(/J the. f,f'st J1.AriA9 

i n t e r o 9 cJ; o V' 1 + o ; n d l.l c e it't't y St u + e. m e .,, f ( I -1 b • 19 V R. P p 1 s 41- ~ 2 
1 
~ ~ - Lt ~; 

yq-so, 55, 5g.5~, ·n-13), GlV1d (1) +hQ. S~(D'r\cl whe.l'\ h1e.. pro.setlA.tor· 

sh~Je.~ 11

lUe.'\\ ttsk f;., tho.ti/ (\-26·18 VRP pgS~ wkit.h wa.s iY\ 

response to my notiV\9 ~V\C\.\ \11 ~e.v,t o.. motion to ~oLi +o reiu.es~ 
a \\ of th u \ [ S 1.1. p r ( P S ~'- b ~ fi 1 l~ · .. . G\ Y\ c\ . we.. $ti \ \ h ~ v e. no+ re ce, v t il 
it o.s ·to.r CLS 1 kYIOW,

11 
(l-16·1~ Vf\Pp1S'I) C\Y\A spe..c1+iu1.l\y' hot1V\9 

+'n(.\.t 1 h"1.d f\ot re.c.e,vtd be.o,YH1Q
1
S or +~~ otfic.er's versior1 L· 

~o\(\\e.,s re..porl 1~6-1~ ~~ 2Y Cl~d +he Deahnc~ Dn .. mmov,c~ Sfo,:+e..mev-i+ 
\;•At1.\ CL') cr\tCl.c,~eJ th11.re.in]. 

1.11 rv,~- spe.c_',{;(. Je.mctnd (51,),pp (p 5u.b~ 6LJ re~L,\(~.'Jts: (\) Sheri« cmcl C.PS 
Stat{ ivwclv ec\; (2) De<-'l.r1n<;1,_'s p~otec.~ion orcler mc,ter,o.\i (.~) pholos t\~J 
v,cleoi ~l w~tl'\esses who $(,\\/V H"t. scr"-~'-~;(S) h\c1,vJ i-~ory re:porh.r 
shi.:te.m e1-1 h (.l.,bcu.\ SlV'O.. tc.~ ( SLhoolJ PC.t\ rj Meclica. lJ c.ler9y )i (01 ~ole.5 I repo-rh, 
do<..!AVY\e.nts 1 ve.c.ordiV\i s1 ll..Y\C\ te..s~imov\y fnm Sto.te. ivwes+i9,Ltors 
w~,c."' WOi,\.IJ 11'\c.,\i,\,.Je. the prosec.1.Jors wih,ess skJ~M~vits refere.J 
to iVI seLt1or15 1.~- I.<lJ Clhcl the.. (PS re.c.orJs +hQ.. prosec.1A.+ot ho..J 

(q-1\-11 VRP P'f5 13~1~);(7) €.1.<pe.rt ClV\d/,,, to,e.nsic ihfcrww.tio,1• 0<2.spite -the, 
promise. b~ the.. pro~e.. c.1A--\-or i most o{ +\"a.+ w,vj Ylo+ provide.ct, 
Wk,c..~ I will o.cldre..ss in tl,\,+~re... Clt+ioV1s J14e_ to the.. ne.eJ +-c 

prlse.~\ of( the. re..c.otll mctt~ r ic.i \ +o show pre.)u.cLu.,') 
1.11 Oe.sp,\~ t\.-ie.. St~~~s p(o\'Y\iS~ IV\ LOL1..rt \/\0 ftAr"t~e.r ao S<.rtttc,h 

VYH1.+Q..r1Cl\ w~s prov{deJ to ~h~ &e.Je.vise un~il mid-h;G\.I when 
the. ~olm~S re.port (l·b·IS <tv. lY) 0.vHt ;h pho+os wer'1.. prov,&ed 
(l-3-18 VRPp'J-s 1iq.2~01 

l./3 S ~(,\h. Li Q..S, FC\.I se 5h,Je, m12..nh, o.V'lJ Fr0-.1.lt1 Upon 1he. Coi,lr+ a bou. + 



L\0 Scrcltc.'n Bro.,l1 m,,\exil\l ·- The. Stct,,te ma.0\~ seve.r,1,,l t~\se. 
st"temen·~, folcl Le.s~dire.(,.+ O.V\J by omissioni ctV\J comvY1;tte.J 
tr-cu.1..d \,,\.pen 4~\e, c.ou.rt conc.ern1n9 +Y,e e.1--·,s+c,nce 1 see,k;V\9, ~ncl 
prov·,)sioV'I of +he... l10 scrG\.tc.h B,a.Jy mc\+eric1.I; ii'lc..l~J;ng: 
(i) Shexi ·ff s+°'+r R,1.m'1reg- promi_siV\9 i·o ;nve.s·L9ct.te +-he. 
1nc.ic\e.n~, esp~L1ct.l11 rYIY side iY'avY\ ~-6-1'8. t.x:s 11,iO 1 o.n0{ theV1 
o,·¼('.rY1phv13 +o <..ove..rup +hcJ promise by not rec.orJ.,n9 + h e, i n + e. r a 9 cc t; o n G~ n J I e.0- v ; V\ 9 t h e.. p r-o ,'Y\ ; 5 e_ oil+ CJ+ h Is 
rep o r t ('1 -6- \ i t ;1. 23 ; s e di o n 2. I 0); 

(11 T h '<-- p r o s e c lA \-or I y ; n 3 _ a. b o 1.1. t h e.r i n te Yl t -\-o 
11 

C\ 5 k ~or th ,1. + 11 

W\(lteriQl in m~ spe.c.itic. d~.vY\ClV\(l Cse.,J1ov1S L10..-2,1oj 
(J) The.. p,oseu-1.+0~

1 

lyi")~ ~o ~Irie.. c.01.,\t\ GtboiAt the.. exiSfenu. 
o.hd provision of dll reports, no~es 1 emaib, pho+os1 me.Jil\. 1 or 

other Joc.L(,mevito..tior) 1 ilt'tev-views or evic.le.nc.e. rela.t-€-c:,{ +-o 
the, scrc\h., h to lA O" CL\'\J 

II 

O..ny ct~J. o_\\ fo II ou.J- u.p f~om o the-r 

de..puke.s (OV\C.e.rnin9 5ct1cl tnc.icle.nt.
11 

(6-2.6-·lZ VRP P9 l~lj sl,LPP 
CP 5Libtt IYSJ whe\l\ she. StCAte.J +hCL~ I\ T~ere Wt\S no ·+\Arther 

ihve.sh9cttion '" 
11 

aVlcl 
11

Those.. h(,\ve. cdi bee.n pn,v:Jed ''" 
onc..e.. he [me, +-he de.te-v1v\-etY\t] +oak over Cwci.s {orceJ ~o 90 
pro se.J, '' E,~1G-l<s VRPp9s 2Yl·1~31 1he co~\Y·t r~Le.d on h~r 

+est IMO Y1 y C,\ nd de,Y\ 1€. d the. r or hon o·+ t-h e.. ~o I mes su bpoe nq 

reiu_e.st;V"l9 +'hct.+ m0,,+er10..\. G-7.6-\i VRPp9 "2Y'3. ThQ., prose.c.uiov-

+h'2-n pro ve_d she. LiLd ·~o lhe.. court by procll-\c,1n9 +he.. 
\-\-o\Me-~ r~port o..Y\d pV)o~os jf\ m·,J.·\-rie,\\ a·+ter she.. a.sktd 
'rto\vvH~,s +o~ +"'e.m · thci-+ so.me_ do...y, 7-"3-1½ VRP pgs 165-'2£G, 
1iq-190, 

~) The._ pros~C..l,l,,~Or Gt\so \ie.J.. a.bot.,~ t"'Q. \.\oh"1e.) pho\-os whe-n 
she. i nJ I c.cthi thcd tke_ ovi11 photos re \aJeJ +-o 

11 

h\,v ti V\~ or 
o..bu.SiV\~ 

11 

·the_ k;Js wer-e, 
11
provide.d by mil (b-l6·

1

\8 ,VRP p9136) 
Clnd l,uhe.-n sh,; s+o-.+~J The.y [+he, pho~os] v1.1e.re.l'\ t Indicated 
j n hi'-> re port." ( 7 ~ '3 -1 ~ V R P p 9 ·2 G 5) y e. + th Q. report c. \ e (,\ r I y 



1Y1e,\;cei_tQ.cl +hQ.. photos (7-6·1~ ~)I. l~ p93} o-r,cl thQ. pro5ec.~~tor pn,ctv-(.e.e,l 

~hQ.m On 7-~-l'o m;J-tr1e1.l. 
1.llf k(\u'.UY\ ~x,~tenc.e.. O+ Qb Scro..hh Bro..dy m,1.ttricll ·~ It is eviden~ 

+rotv\ .\-~e.. re.c.orJ ~hG\+ ~olmQ..51 Ro.m1re.g, GLnd +he.. prosec.u.+a,.... 
~ V\ Q, w O .(. + h e_ e:i I st IA, l'1 (, e.. 0 t O ~ h e, y Y) 0 (\ - ? r O I.I ,· d e d a O 5 (. r cd C h 
ma.ie.r1(\I as: (I) ~olm<.1..S did +he.. initi,1.I Clo S(r~tch iY1ve.sk9ctfioi') 
o.nd (l) F\o.m',re.J 'indic.C\.t€-S l"-,d he. rev,e.we& the. She.riffs file. 

IV\ h,s report (7-6-18 t)(. 11p
9 

2.1) o.nJ o:ttctc\.-.~d ;+- t-o ri,s re.par+. 
1.15 PrQju.J;c,e To Ve.nu.e. Ch~n9e - Wi+~ou..t l+olme.S re.pol'+ I 
wl\.s U.nGi.ble. +o c..orre..c . .t-\y TY'love fer Cl. ve.n1.1,e. <.ho."'9e.. ~n<le.r 
CrR 5.1§§(6\(c.); US C.cnsf. ame.11d 61 aV)d Wa.s-h. Ca;,ist. cv+l§n G\s Hie 
Ho!Me.S report 'm,lic.a.tes ·+hctt ~he sc.r~l.h ha.ppi.lne.t{ cm +h~ wo.y· 

+o O\~rnp1C\. whic.~ '1s ,n .1h~v-s·tor. coun+y (1-6-1% tx. 24 Pj~' I 
119ree. th,l+ ;+ ho.ppe..nel-t 1n ThlArs~or1 per J-6-1itt·dOp9s E~-ES 
(m{.(112.,try Jce.s no+ h,1.ve.. ttt.st fool~/ lo.rqe, crow,h 1 or WC1.lrv1(1,,.+ a.~,( 

Casto whert we. shoppe.d). . . 
2.16 ·ll V enlA-e.. c:.h~ng 12. 0 n l\. D'\ C.n<.\.r9e. U,h)(A. \J h C\.Vt2.. be.l'\et, l~d 
V'f\1 cLi .. ie.nse. a.s: (0 the c.ov-.r-\- iV1 c.u C ~(,\cl L,\\re.uay denieJ. 
l'Y\e. l\t\i pr~StA.VY\rt1Cr\ o·+ IV1Y\OC.ev,ce;(h (1 VQ.Y\\A.e.. cho..\t\9e. UJQL,1,,\cl 

ho..ve.. seve.reJ u. cha-r9e. a.nd re.<.tu.o~.J +~Q.. ·1Y1h<Ue.ht. unJ_ 
u..ncu.ra.h\e.., pte.jl-Ldice. +rom jo'11"\e.J C~().r9~s l,ke.. MiMe., (see 
s+~+e.vnQ.V\+ ol ~(c.ett1~v\cd (G\.S(/.,, s~c.t,o(\ 0);(3J alloLved a. de...si9r1a.fim 
c,+ eve.vi+ chct,9e.J (LP1)6} so the. cle..fe-nse cot.Llcl fot.u.s on 
jt-Lst ol\e., provCL.b\1 tu\s:. o.lle..9.R-tion; l~J prov,JeA me, w;•~h 
o.Jd;t1'on~\ cou.v,sel IV\ \\1\tAv-S+on wno h'l19~+ ha.ve.. Qchu1.\ty 
S0Ll9k\· th~ m\s~in1 ~v-o.Jy ev,d~V)<..e. 1 CPS uv,d me-J;c.o..l re.c:..or-Js 1 

~itV\o.,$S\tS t\V\d, eY-pe.r~ wi+l',esses; ~) ob+o.iV\e.d ex.p~rt witV1e,ss 
ft-LMls wh;c,~ G-~L dQ_V\;~J (6-16~/8 VRP Pr, 1~1~1.s~) to verily 

DeClnt',t.'s auJ,sm ctnJ no evi,le.V1ce. o-f s+ro..V\91,tlGLilon med;utlly 
w h; c. h w a. s k Q. ~ .\-o m ~ cl e:f e v, 5 e u n ~ e, re o.. h n g re, Cl s on a. b le... 

c10LL6-\- (se.e. ge.nJ2.ro..l\~ Brow"\ V mye-rsJ n1 r3ct IISll, 11si(9+h 



Cr 19~3J(clQ.,tQv1clo..V1h own t~s+·1':'oi'iy '1s nol o.n ef(e.c.t1ve.. 
Je.+ense u/1thol,d· corro beroA1oh); )homo.') v (hQppe\11 678 F3j 
(0\?6, \\06 (9~~ Civ 20111 C .. orrobere,\tiOV\ key to rea . .'SOhc.\b\Q.. 

doub+)); (6) ct\\01,ve.J me.. n,c,c.,e_ss ·+-o +h~ \~w which G-H C. 
J·1A Y\O~ ho..ve (~-16-18 VRP p917Y); G\\'\~l7) C\llowed rne. \-o u.se, +he 
Ct.\.StoGl~ wclr c.ivi I cctse.s ·to 5how b'iClS O.V'ld per'jtAY'Y ( see 
S+a.te.me.V\~ ot f;(c.ep+1ov,a.l CC\se section (t1) wh·ic~ wets denieJ 
b y ·+ h ~ G- U (. c. o l,\. r -t ( C P I S 5 - I 6 \ % § I 

1 
11 S 1 11 1 111 141 \ S 1 11

1 
q I Io) w h i ch 

s hou.\J h'H\..nJ,ttt re.ver- so.\1 whic.,h I he.re.by c.lc\.;VY\
1 pe,r 

s+Rk v Oolc~n/ 11'6 Wn Opp .323; 3'2.'6, 73 P3J 1011, IDl4 (Wo.sh d.pp 2003), 
1.17 f~rthe..r P"'eju.d~<..e .. VY\~ cle.t-ense 'WClS f~rl~e.r pr~.J~Jicec~ 67' 
no+ ho.v,~9 H,¢\me.s report U.V\t'1 \ m:1J-.\-ri cl\ ct.S i\- s howe.d: (I) 
+h~ e~\:Ja.nce. of a. (PS report wh1<.h WOLtlcl \'\l\ve he.-lp~J 90.1\t\ 
CLccess +o tht CPS record~ 1 LUttS d~h1ecl; L2) the. ex;dence of 
Glh, Glld ;t;cJV\Gt.l ~tC\+e-l'\-1e .. vrt by Dell11n1<:t; (3) the.. ex1s-teV1~e o-1' 
pho+os; o..v-J~) ~ mo+·1ve. tor!lD .+o \·,e as he U.JClSi atr-a'id that 
Ho\v\"\Q..S 1,..vQ":1 the.re. +o Clrred- Del\\t\nll wh'1ch +1e,s ·to PDs 
s+<.\, te.m e.Y\-\- o { mo+'ive. -to \ i e. ( see s e.c. to \f\ 1, ~ Ci)\ 91vi v1

9 
bo+~ 

k\(:ls a. poweril,J re.,clSOY) -\-o \ 1e. - +o proh.,c:t lheir mo+he.,r 
0,V\d to.Y½.·1 l1 I.Al'l;-+y (sQe. e,1\so S·t,Jtme,V\t of ~icep~,oV\o.\ (lt.se 
s.e..ctiOV\ a,,), 0.\1 o+ 1,1./h',ch were. re.le-van+ -\-o c..h1\cl cornpefencyj 
c..k1\d \--iQ.reso,y ~11d -tri~\i ~e-+J V\o+ ~\vo.ilclb\.e or vio+ CLVll;/ctble. 
1n til"f\e. ·tor .e.«e.chv12, 1,vse by me. or Y'r'\j propose} eip~r.+s, 
1.18 5'-rnJe,k Pho~o Pre1~J;c.e - The_ SUll.tch pho+os o.V)d ~o{W\H 

report (7-6-18 t( 2YJ were no·+ prov;de.J u.l'\LI f'V)i<l-tr,ttl on 7,>--1%' 
lJ tlbo1,\J l'.15 PrYI (7-3-/i VRP f,9S 181-290) which wa.s ho late ·tor 
_lA.Se. a.t c.h',lcl. he.o.xsa.y ClVld }o mo Loh for CL c.hde,l compe..i tv,cy 

he.o..v-ih9 fov 0.0 ctv'lcl tor- e{(e.c:~ive., u.se. a.+ +r;o.l, my objQ.cfioY\s 
to th Q.. l a.+ e.. pro d u. cJ i o i"\ o { ➔ ~ <L p h o to s Cl v. J r e, p or ·t w ~re_ br t.{ s h eJ 
GlSide. b~ {he., +r,cLI ju.JJe. h-3-IS VRP p9s HY-265'1 1~1~190

1 
310) 

who cdte.i1.!y pre..su.me..cl me, guil~y (see '51.?.choh Ou?' ·), 



der'\iec\ i'Yle co1..Ln~)e\ (Br1€.J Of C\ppe\le~nt se.-c~ionE(l)pplS-"32\ a.l'\d 
J"r1·1e.cl mt le~s+ ,estn'c.t,11e.. c:or10.i' ~,·o"'s o( r-et_~a.se (C,,-o:..L~d3'), 

1.11 'ThQ. sc.ro_\e,V\ photos we.re. criticel\ +o lviQ. Je_{evise.; 
becc\.lASe:(IJ i+ shows C\ plau.sible, expllno..tion for. +he.

11 lon9 last,hq'' 
ctl\e.9c~+ion (7-6-!3 <c.l'- IOp9s E2-E3\ ➔ he. bQs1s tor the RLW 1A..36,04( · 

ch(,\r1e.,, C\.S a. \'Y\ll.J;ca.l e.xpQ.rt couJd hl\ve ~esli{;e.& thcAt dl,l<L lo 
the loc.o.tior\ ot the. sc.roJc,h, ct~ t½Q.. shol.l.kle..r/nec.k )v.'Ac.tioY'l 1 ;+ wc,s 

su.b;Q.c..\ to re·1¥1jl).ry ll'AJ u9r1va..tion fro«i c.loth11-'\9 col\c1.l"S O.Y\cl ne.ck 
vnove.-mQ..vd ( -see.. 1-6-1<3 <l1- l~ photos) esp~c.·10.\\~ w~e.,n th~ mo ~hQ.r- . 

re.tu.)e.J to {re,llt QV'\1 proh~ .. e,t ·~\'\e., -scnJ·,lr) (,-G-1'3 f1.IOp1tS-1 bottoM\ 
(n C\ mecLccLI e:<pQ..rt C..01.1.IJ h(,\ve. 0vlso +e.stif;ecl +hG\.t 5CrQ4c..h5 do 
no\ grow-<."tS in(l1ct1..teJ by ijo\me.,s r-epor+ wh',ch ·1Y'\d,c.,1.J~s ·h"d 
i h t S ex· (,\. tc., ~ ! S +ct v-{ e.'1 Q. '.) o M. '1 h c.. ~ w i cl e., ct Yl Gl hu o ; Y\ c h e, 5 I o n 9 1 

. fhe.r\ shn\V,k to a hl\\t IYH.h loni
1 

+he.h GJrow~ +.o 55 ni',/f;m{/_ters 
\oi'\9 (l·b·(1S tx_lY P'ls L-~)- \AY1kss thQ,~ C\,r€., to..VY)pQ.recl with cu,d un 
no.me.s ct. +,1.mper,r19 su.spe..d "(Ii({ dic.l it.11 

(7-6-18 tx:2S p9<3);(3J a-. 

me.dicC\-\ e<t.pe.-r+ tov- 4-ke.. Je.+~Vl'Je. co-.dJ hcwe.. +e.5fi{°;e.J thGt\ 
bc~seJ.. 011 locQt10n1 th~ scrGlc..h co1A.lcl n'-'+ hc:we.. occ.u.v-eJ du.e.. 
+o +he.. Cl\\e..9e.J dou.,~ie. hcu-,de-J str(,\~91.~\,1,hon h-6-IS th 1-; p95 

i--'1) C\S m~ p1viky fih9iirnttils cLre. not wiJQ.. eV\oLL9.h ~o mc.tc.h 
+he. 5crn.td1 width; o.V\J LY) u. MQ.d;co.l e.xpQ.r-t f-or the de.levise 
c.ou.lJ hc.w«.. tes·h{; e.! t~~i bo..seJ Ot1 the, l octt+1or1 o / ·+ht 
scraJc.~ 4-~e.re. wo1A.\d hcwe. bQ.e.t1, si9 h it,ca.11+ +rllu,~a., +o 
iV\t€-v-net,\ s·tn,,(ttLA.te.s of ~he, nec.k lh orJe.r ~o C..v\+ off o.1r 
f!ou.; C\.~ Je.scri\H.J by 0.b(7·b•lg tx7p~8J CLV\~ voice, tra.~mct 
+~,~'-+ 5hou.\~ ho.ve 1\'lc\l.lt!e.d Jo.mc1,9 Q.. +o +~e c.o..rti I a.9e of 
+"'Q. +ra.c.,heo._ (wiv'\J · pipe.\ e.sopho90..s, +hy roid1 letrynY-. 1

.5 (vioc.e. ~oJ 
horns- c.ornu., ctl'\J/ or hyoiJ bof"'le. u.s we.\\ ~s petec.hi,1.e.. (eye. ar,d 
fa.c.,~l himorrh1,\q in~) cthA Jo_mu.9e.. O-V\d he.rnorra.9in9 to the. 
dr.tp mlA...sc.\e':> o..n& h'\L.lsc\t) \inkih9 +he crkoid co..r+;la.1e.... rin9s 

( S e. e. g 12. h '<-r cJ l ~ S +a. t ~ v R o WH\ Y\ 1 ( O 0. Y 4 TL S 1 113 ( ~ ~ \ y 8 2. 0 14) reported 
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C\t l<l1 wh Clpp 101c1 _(z.014); Liii\~ v Sotoi Cllse. llo CV- 17·%5~ -Ae(9-r;rr,') 
(c.o Ced ~e,b 7..0i 1019\ LOI Cf Li.S 0·1s-\ le.{iS 72 7'8.~~ *£; (Rethcl01'Y1 H-0£.Lse_ 

w~bs~er"~ Colle9e bicA;OYH\ry (1J tJ. 1qq7)p9 3i2) lri(oiJ Cetrfikge- . 
1'pre_tct;n -h, Cl r":n9- shape.d oA +he lower po.r+ of t~e. lo.ryn~·. ") 
().Y\<l (5) mo~lei-n Me.clicl\.l IWH.t9;n9 l;\.:.e., (AT Cc:ov"'p1,t~eol_ 
+om

1

09ra.phy] wov.ld hG\vQ. <,; howe! t~c~t c.ur*i IRge J1;1.rn1A.ge 
CLS 1t ·1> \on9 \a_sf-11'\9_ (see. RoMa.V\) 132 W'AO..pp l0111 {IA.II ca-se.- <if1j also 
noft +ha.+ +he co..rtila.9e s+rl-lt+1,tr~s o+ the_ IC\r~n"'- o.fe, 

ec.'\,~~ +o teel ctV\d se.e. a.i thQ.. \Q,v~\ of- ~h~ sc,rcd(..~) +hus 
o.l!ow1nr +he_ Je+~hse__ .~ show ho s+v-".vi9i.llL\+1or, O((Llrecl, 
which wol,"IJ. ho..ve. creGde.J o.. re..a.sonQbl~ Jou.ht. 
2.10 1h~ (hr-,~+l"Ao..s V,<.\Q.o - The Sh:\-e. ori\y provided my 
d e e, \a,r a.,\ 10 n o. V'I e,\ ; +s p t:\.pt r e;k h '1 ~ i{? {ro""' the, p ro+-e.-c\ lon 

orJe.r GO.Se. h-6-1'8 ti\\), The. S+a.te. -fo._;\tJ lo provi_de. the.. 
V i de() (;\ V\ d r h O +o s a. h d D e,(l \') n Cl $ ·t ; L II"\ 9 $ + ro m + h e... 
prote..c..~,oV\ orle..r, u.;hich we. ~VIOW +he. 5-h~~~ hclJ. as 
+he. G"( ShQ.ri-f{ 5·tl\ff Rl\m,re-3- re.~-u.est~d all c.opie

1

~ of 
Po.\Me-r'.s ClY\c\ lJQ.o..Y\na. Drt..1.mmor1cfs (OLAr+- dotu.men+s froM 

the G-~C. clerks o.f(ice. (1-6-}8 ~x 1"3 p92~. 

2.11 a+ t'n·1:) po1V\\ I ~JA,e,ss on\y the., viAe..c{s) in rel"'+·,on to 
~VI~ dJ) scxl\tc..~ (s\2.c.~10¥\S 1.1~·2..19) Br.i.J.~ m~+u,~\\ unc\ Pb's 
S~a.teme..rit +~o.J she wcl5 choke.d on Christma.s do.y (se.c.fio·n 

1.4 (3), I r<2.serve_ t~e. r11h~ ·to cl(l~re-ss ·t~e. re,rAa.1Yl i~9 {o-;lure.5 

+o p,oviJe., B,e1.J.y rv1~+~do..\ +roM +~t c1v:\ C.C\Sel l\r\ tu.t~v-~ 
\ ~q Ct-\ CL<.. t O ~, S, 

1.12 I 90-.vQ, copie-s o{ +~e. ~iJeo(s) to +he. G-Hc, (,OLI.(~ c.lerk 
o.nJ +\-\~ c.ovr1M1~sion~y- who he.l\f'J ·the. pro{e..c1ior, orJe.r 
co..se. ((p 1S"0-1S"l) o.ncl ~o (~S (6-16•\g VRP p9 L6i}; al'\d, +hose. 
were. trom Chr; d /'VIC\.$ d~v 2016 G\i DeRnria.1

5 h-6-18 ti llpg ll) 
O.l'iJ !~Q,~ showeA bo+h ao Cl.hcl ro \,,Uit~ rio v;s;b\Q_ '1vijt-1.ri'e.5 

thuJ I c.oc'\,lJ se.e. Clncl 'AO fe,°'v- irom "th~ ~ids, eve,t'\ 

ll 



thou .. 9h: Oe.C\.l'H\C\. G\V\c\ I· hc\ve.. C\.V'\ o.r9v._me.vd·, Clo 9e.+s C.Orfee,teJ, 

PD i..V('-S C\\k9.e.c.l\y c.hoKe..& ct. shoYt ti'Me.. ~e.Jore.. See. 9e-n"'vct_,\ly 
Sec4,oV\ 1.Y (3)1 b·LG-IS VRP p9s lb?-16~. 

2,13 Video RQ...\ivC\l'\<.e - The vi,leo LV(\.S eXifeme..\y ~elev,~vi4 +o '/'r\Y 
o..b;\:ty to c.ross - €.Ka.m:Y'le. +he. kid.s, Oe.C\V"lno. 1 +he 5h1?.v-it( sfC1.t( 

Y));\<,e, C(,\V·k 1 C\V\J L'1sct. Wc.lh\1 bo+\,. a.t hel\fiV\9s o.vid ·t-ril\-1, o.bou+ 
da.+e.s of Cl\\€.9e.cl o.sso.u.lh, IC,lc.k. o+ or vo.rio.\ions ;\I\ 1njLlriesi 

IV\jl.lry +o..mpu·ihJ ('.>ec.+;on 1.19(1J\ lo.c.k ot {e.o.r O.Yltl ~v-o.....,Ma. ·,t'\ +h~ kds 
ClV\J 00..G1.rw1a., o.n! mv 0.C~l.l"-\ 6e.~"-ll10r whe.1/\ c.orreJ·iY')9 Cl ch;li( 
O.hd ho.v:n9 ClV'\ o.r9urv1e.v,t The.. V1~€.0 wo ... Llcl hci.ve. (.1,\so 9one.. 
t.1. lor\s Wi.\...y towo.:d ~dp1n9 C.(e.l\.\e.. rell..SOn!A.b\e dou.,b~ by s-howivi9 
the. jv..r1 thaJ: U) I J·,,\ r.o+ o.c.t Lk~ h-,e. vio\enf pen'or'I l~e 
)~Cl~e... ma.de. !the. o~~ +.o be iri ;+ closif'19 cv9LlW1e,v\h {7-6-rn VRPp7 ~sq); 
O.\'\d (~ 67 show1r19 ()0 vis'1ble. sip,s of ~he. SLrc..lc~ etJ,)J Y)O v1'.>ible
or emo ton CL\ siq ns o·f a. chok;YJ9 '1nc.1Je_V\f +ha.+ a lle..ri,d ly happens 
o.--shor+-+; m e.--be.+ore.- +he- -v idt.o--wa..s ~ctke-Y1 -of) ( hr;Jrnas- J.o.,Y, -
1.14 5:~o.\e. L·,e.s Q6ou:t V1Je-o- Once a-9C\;n the s~~+e.. Les lo tl,)e. 
cou.r~ sto.+;t'\9 

11

The. S~o.te..J Cl~ tar 0.) ~h~ prosecu.Ao,s offic.e and 

IQw el'\{,rc.,e.me • ..J / V\~VQ..Y- ha.J 'th'•r video. I} 0.V)J. 
11 Tho.ts pa.r+ of th€.. 

rec.o,Js tko..\ he provide.J +~~\ we.re t'nQ,n In tl.lrY\ ·htrned 
ove.r ·~o the. de..{e.nse... co1-u"seL wk1vh we. khow ·1s t£1..\se_ as 
I prov1dt.J cop·1e..s o+ the... vide..o +a +he. G-~( cou.r+ c\~rk 
O.V\.j ~~e_ comm;ss)oner w~o ½ea.rd. t~e.. pro·te.,c~ior1 orJ~r 

c,Q~e.. o.nJ th12. ShQ.r;·f( s+ctff obt\·1V\eJ t\VIJ re,vitwec~ o.\\ +he 
pro+e.c.+·10V\ orde.,r me\+~r'icd (7-6-13 t~ l'Jp,;2\}, See 1-£-/i VRP p9 '2ll, 
2.15 Spodu.9e. 0( tv;4e.ric..e· The pe.vw~r-aJ1ol'\ of°" you.>"\~ c.h',lfs hvmin 
o.nd lY\Q.. S~r-0-.V\9 \.Llo.t,oi'"\ o~ tl. Yiour19 c.h',lcl b~ pic.k'1Y\9 ·+he.m 1.tp 
b~ }he.. ne.c.k O..'AJ t\.·wow1n9 th<tM o..9~;vis·t i1. wa.11 <.\V\cl 

stv-cLV\9\il'\9 +~ll-m v.V\tl +he.ir eye-s btt.~ et"d ~hey c.o.n't brea.t~ 
shou.lJ \e.a.v~ externa.l 0.1111 1nte.rna.l iV1jv..ries (see se.ctiov1 2..11 (~)-(5); · 

Cr,n-iinCI-\ De:fohse. \e..c..hn,~.1,1,tS, Vol 3A Cipts1 Be.rY1stii'1e, a.vid lt~ll~ 67C01 
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(1.)(bJ (n\Lthew Be-V1de.r, Rev. td)) -tha,t co\A\d ho-ve. beer1 
sho~un by rr"loJQ..rn mecl;,~\ ima.9.in9, esp_ec.·1a.\ly ~rGtctl-tres to 
+'ne.. co..rtila.9es, Tha..~ me.J,ud ev,del"lc.e. is_ V\OW spoi l~J cL.-te 
}o thQ, p,LS5cL9e. of ·t1m~, l( dCln,0.9~ !5 not curr-eV\4\y ev;derit 
t~e.. St-a.i~ wi,tl c\a.'1VY) d- heCLl'1..!, i+ J.a.~~9(l is r~-e.-se.;,'1+ 
+ ~ e v \ l ~ e. "e. 1.s n o w ci.. y + o s ho w t ~ t,\ ~ 1 t J, ; J ~ o \- h ct f p Q,r1 

po s + a I l e9 CL+; o V\1 es p e c.1 ll. I I 1 w ·,+ ~ + he. \"I e w . o. b ,:_t S e.. 
d e. p e, n <::~ e- h c ~ , o.. 9 ~ , \11 s ~ 0 e ~"L r1 VI a. ( G· ~\ C. I q- 7 - GO· \ 4) , I h ere tore, 
t'Y\1 cletenc~ 1s tore.ver preju.cliceJ clu.e. to ~he _S+oJes 
t-o.i'l\11.r-Q... +-o proclu.e,e_ ,7he. Bro . .Ay, m,\.t~ricL[ i~ +Y\'is G·rou..nd. 
2.26 Prose..c.1A.to, b~~ty ·- Q re.asone1ble. Compe4e.n~ pro 5e.c.t-\tor 

WOI\.\.IJ ho.ve.. _d;\,9ent\v obto.iY'leJ O.hd rQvie,wed O..'Ay i'Y\ct+ericd 
ev1dev\c,e .. 11 lhe.. prosecv__tor wot-dJ ho.ve.. +~Q.I') prodl.,\.'--eJ, 
+he. ev1 d.ev-ic:e 1 re9 a~rd le..ss ?t o."'Y. r-e,tu.e.s+s by +he... 
de.{e.nc.{~V\t or c..ou.rt order1 IV'\ a. ·t1me.\y mo.nhe.r so {h,d 
the deJe.n,\,nt hcJ.s - o. meCl\'\IYi~+u.\ oppor+u~;+y ~o re.view 
O..vHl lAie {~9.- ev1de.nc..e · a.t -trict\ .. 11 '' US v lrovt~, 2~~ F5lipf1 
]J I05Y, /Obi (1016), The., prvse.u.dor mu.s4 resolve a.nx doccbt' 
re9urc\.1\'\9 d,sclosi.~re. IY\ +o.vor of sha.r\'rl9 t\.-\e. evidence tv,th 

the. d,e,f12.nse. s+oJ~ v Du.Y\·ivin/ 65 wr) Opp 72~/ 733 Pld 71q, 801 (Ula.sh 
Clpp 11q2} Cl s V Cl9(,tr5/ Yll us fl, 1081 i6 SCA 13'12 (1976), Hie stJes 
{i1.,1..t~ e.'~~en,ls to o.\\ oth<US o.cfih9 on the, 9overny,.,1errts b"'ha.l+ 
tho,J ho-.ve Mccte-r;,d ev,Je,V\(e eve.n it thQ. ev,Je..nce. is 
C1-vo.ilo.b\Q. +hro~9h p~blic._ record') re.1)-tAests Cwh,c;,h I (O(,llJ no-f 
o.,e,te'ss Jl,le. to ihdiJQ.hcyL Sh-ickier v &reen, 527 US 263, ·2.so~ 
1~1, 11q sc+ 1q1G (191~; see.. a.ho Sta.t~ v Da.v;l,\I 1i~ W112J 55, 71/357 p3J 
616, b~4 (Wa.s h 20lSJ. 
2.17 Pro1<2.c~tors Cll\;ons - R0-thQ.Y' +hetV\ provide. o.\\ mctfeY-ia.l 
evile.v.ce. ih G\. tivY1~ly mctv.ner;+he. s+Cl\e.~ (I) bloc.~ed my 
o.c.c.ess to cl1s COVQ.rv b~ de.nyi"'9 me.. ll+to,ne.y ·- c.Le..,,f privi l«-9e 
(Se_e_ G-ro~viJ \);(1)fo\,l~h+ G\11 m~ efforts +o s\.\,bpoel"\t\ 
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re.levct.V\t mC\+e.-rio..\ ( ':)eQ.. b-16--\i VRP pep 113-279) whi'--h iVlcl!-Hle.J 

lyil'l9 h ih~ (Ol-Lr~ G\.bou.{ +\-iQ. ex,s\ er.ce, possessivn
1 

ctnJ _ 

provissicl"I of re~.u.Q.s+e.d o..V1d/or G\~~mpt +o $tLbpoer1a mc\+e.rictl 

eviJehc.e ( sect1ons 1,i3),2~); (3) d,elclye.J +he. proc{u,,J10V\ of +he.-
S~1..b st-CLV\ce vf Po's wi~ne.ss . l\l\te.r vie.w ~vA j I (.\ te1;; dQys be for<L 

~r1et\,while.. le,LvinJ OU,~ aos, eveV\ thou.9~ the S+,de. kY'lew +or 
mo,,·J~s +k"-.~ t~e_ de.{e.nse. JiJ ho+ hcwe 1t CLV1cl +~e1.t it w,ts 

mo.+€.ria.\ Csee ~e-c,tions Z.V-2,i);N) {lt'ile.d to proctv.c,e. mctfe.rictl 

portion1 of the- ~olme..s ;Y\ves+'19a..+ior1 into CtD'~ sc.ro.+ch 1 

o..t~e.r bQ.11'"\9 giveV\ spec.'1tic. de.Mllv\c!s for +he. proct1Action 
o l ,s a. ; J h"I ~fer , <,1- \ Gl n J p r,o rr11 s i n 9 ; n, c o 1.t r + + o o bh,.,; n 
50,_1<.l {lD SCY'Cl~C~ mccter1"-l (over five V)f\Orrths prior +o 
·i r i (,\. \\ + h Q. I'\ I y _i n9 to the.._ c.01Art u bo_u_+ ~he Cl b sc ro.+ch 
MCl+e..ri,L\ cind rts prod~(_+ion ir1 order to pr~ve.V\t 
me. tv-om su.bpoeno.1n9 Ho\Me,s fo, the, l'Y\L\'ter-i<-t\

1 
ctnd 

fi"'G\.lly pr~clu.<.,\v1~ 50h'"IQ. (H-ci,\~e.s re-p~r+ o.,nd photos) of 
+he.. mCLfe.r,a.l (+he. (PS .repor+, DeahnQS s+c.tte.me~+, anJ. 
ClD's ~\'\cl ?O's s+G\tem~V\hJ whic.h we..r-e a.II rdeviJ..n+ for c.ross·-

e 'x'. o. m i V\ '" ~, o n et r1 J i r1 v e. s + i 9 a. ho V\ t~ 1 p rQ.tr i et, l h ell v'; 1-1 9 s ci V\d 
tri<l.\ lvere never produ.c.ed avid prov1cl~J) o.fler the. h-,c.d 
hG\.J stLlrteJ whQ..n it wa.~ ~oo la.te. ·tor +he defense, to 
effective. \y u.se.. +hCL+ ma.{eria.11 e.spee,ia.lly +o _oh+o.;ri 
expe.r·{ w,thesses 0.hJ YY1Q.d1ca,\. e.'f..QY'l1$ +o show V"\O 

St\f'llV'\9 u. \Q -\-ion oc.cu.r,ed ( see sections 2. Cf- 1.19), a.V\d. (~) 

\'1iv19 ctbou_+ +he. Chr;stm,lS vicle.o(s), whic,h we.r'2. ve.ry 
reJ€.vo..V1t ·t-o the.. 0,.\\e..91Atior1s o{ 5h,··o-V19u.lo.+iot11 CLVld. 'MY, 

<A\~e,9~~\y bein9. o. viole,V\t pe.~s~r\1 while to.,.li~9 ~ ~,roctuct 
S~1d v,deo ,1e)pr~e. t~Q. ShQ.rt-H' s·~o..tf 06+cun1ny all o{ 

the.. pro+~c_{,oV\ orJ.tr c.o..se. bCLck IY'I ap,; I 10.11, (se.e :,Q.divns 

1.20-1 .. 2~), 

1.18 Ir-r~p~ro.b\e.- In)~ry- The ta.i\4re, cYf th~ S~a.te +o 



prov;JQ.. Br0-.Ay YrHde-ri,d c..o,r,bivie.d w;+h th~ pa.sscL9e of +,vrie. 
hcl5 res~Llte.ci ih irre.po.rctble. \nj1,1.ry -from: (1) +he. loss of 
e:((.,(..llpcdory eviJenc.ej mos+ noto.bly fhe me.d.1c0-.\ evicle.nce. +hd 
<.,o~~l,l h,we. c.re.,t+eJ re.et.SOV111-ble.- · dc""'bt a.,boi,lt +he. sL--a.n~~L,J,on 
·e1.\le.o/<t.tons; Stlppov te.J eKpe.r+ fest,wiony f~r +he. _cle/~,,.~

1

se..
1 

o.v,d 
imp,lire.J +he... c.r-eJi6;11fy of Cl.O; PD; C\.11cl Oe.a.1111,~; (2) +he. Jihimi119 

me.mory 
11 

issues +ho .. + a.re. k.V'lowr1 +o re.S~Llt o + +he.. pa,ssa.9e_ 
of +,'me., which C.l\V\ ra.rely be. shuwn/ o.s QI]/ PD, O.i~nnc.\., crs, 
\4-o(me.s, ctnd VY\C\.V\v othi2.rs (see witness lis~ (P 10~ .. 21 1 ) woulJ 
ho-v e.. to 9 o b cu:.k Cl s f o.. r Cl s l O 15 Cl VI cl rem e, m ~er v er~ s p e, c i lie. 
cl e. t a. l I s <J I e V <2, Y\ 4 s t k G\. + h Q r p 12. h e, d / w h i l, h W1 CL k ~ $ I + i vn p O s s ; b le. 
tor ~he. lte..f~Vlse +o Gtclei-u.i.tfely pre.pa.re. whiLh ske.,ws lhe.. 
to.,i'rnes-5 o t +he el'i+iV'e. Sy s+~rYl, Se.e. S+a.te.. v Ross, 8 LVnClpp li2S; 

4YI P3(} 11S4, 1161-126~ (WcLsh 7.0lq)j Do99e.U v U.S, 505 US 647 1 b5~, II 2 
SU 16~6 (1q~ lJ. 

1.19 Oismiss,d- UV11.L2-r- (rR Z,3 (,u11d. the. tCt.c..tors li~+e.J. iV\ 

us v (hQrl'}')M'\; SlY F3,l 1013; /O'tY (q~i, (j,.. lOO~} Clnd u.s v BCtrrera
V'Ao,-,eno; qs-1 FlJ 1o~q,1oq1 (,u~ c; ... /9q1)-d,smiS5o'I.I w;Jh 
pre.Ju..cliu~. '1s the Clpproprio.t~. remedy, Two c.ase.s are.. OV\ 

poin+ for cl'ismissctl iv'\ my c.a.se:rn Sh{e_ 11 m,tr+il'\€..}, 1·1t WAClpp 
1.\J 8'6 P3J. ILIO (Welsh [pp JooY) ~ CrR i,3 Je(is\0111 on +he. S+cde. 
fo.i\iV'l9 -~o d'1':)close Brt1J~ Yht\.·\e.ria.\ V-V\til C\.{fe_r +r,'.l.\ be.9a.v-\; 
o. V\ -J. li) U. S v Ch 0- p VY\ Cl. n i t $ e. I+ W h Q.. re. + h e_ 9 o v ~ r h m ~ n + . 

~o.;\e.d to o.isclos:e 8rCLl~ V'v\ll+~r,a_,\ lA.V\{;\ o.tter tr1CLl be.9~n. 
Fu.rthe.rwiore, I(\ Sh .. .\-e v Shel""mo.~ +hQ.. cot.u·t 1rdica..te..cl +ha.,+ when 
Cl prose.c.<,ctor ta.ile.& to prov;J<L s\9v1itica.n~ d.oc.umQ.V\tS 

re.i~e.)+e.d 1'1\ d.iscove.ry c\;~pite. hllv:l'\9 G\9re.e.J -h, doso (se.e 
SQ.c.,+10V\ LIO\ +hel'1 +he. -{a.il""re +o prodi.tc.e. t\-\e. doc1Ame.V\+s 
WC\.5 '\ ;V\ et.V\il of ;+seJf '' ehott9h lo su..pport J_is m;ssa.L S+aJe.. 
v She.rmo.n, 5q WA O.pp ·76·3; 768, SOI P1d 1·14 (1q10), 
1.30 h1c\.r+ine..}- In V'Yio.riine.} the cot.Lr+ 5hJe.J:U)''The. 



Sh:de.s fl\'ilu.re.. +o c.\',sc!ose. rYlC\~e.rictl excu\pc\.tory ev,Je.ncQ.. 
u YI t ;\ + h e, m i J d \e. o + o. e, r I vY) 1 V'I C'- \ j I). .,. y tr i e1. L d e. s p ; + e th~ 
f o.. c., + + h a. t t h e. e ;( ( IA l p a. to r y e v I d e V\ c e, w o. s ob v ; o u. s . we l ( 
be.lore. ~v-1C\.\ 1 mo .. 1 b<2. so ouA ro.9 eo\.-\.Se as ~o e.~c.~ect the. 
bou.V1ds o{ f1,4.111d a. h"le.v,to.. \ {Cl,rn~s5

1 
vio l,~ie.. · J1.,1.e.. process 

aV\d b<-\v- o. 5u,bsQ~u.ev,{ prose,e,u,iioh ot th<2. JQ,tiviJc~v1i. 11 

(ma,v-til'1~~, Ill WV1 d.pf1 he,a,JViotes,35-16Jjo.nJ (2) thcLt 5().Gh C\.V\ 

a..c.+ 1s 
11

so repu91-1a.~+ +o ~~e.. pr;nc.iples o{ ·lu.l')d<,\me,vrh.,J 
~o.iv-v-Q..SS ·~~Cl+ it cohsti1cLie5 Cl violc1.tioY1 ot due. proc,e.,)s,'' 
(m,,r\,V\e.}J I'll w" (,lpp u+ 35); a.1-1d (3J ~hC\,i Such C\V) (A(.t pre.f"-cli,:.es 
t~e. Je._fendC\,""t\ ri9ht t-o etfec,+,ve a.ssisfa.Ylce.. of" c.ouns<:!\ 

at1& to o.de.i ~crf~ ly prepl\re .+or triGt.l (mc\v"tiheJ-, lll w,, 
C\pp_a+ '3~-3?)j aY\d(4)Jisrn1ss"\ wi+h pr~Ju.d,c.e. is lh~ proper 
re.me.d.y. be.c.c\lA.Se. r-e.+r;(,d wi,l\ not seriol.lsli de.te-r +he 
StC\.te.. from Sl-lc.h (.OV\d.u.ct I(\ t-Y\e. t1Al1A-v-e. (mc1.Yt1v\t,?j 
\11 wV\app o.t 35-36), (5Q_e. a.lso Stet.te. v horris, IS? WnappS-0,8'4 
136 P3,l 11Si 13~-240 (W,uh '2010) (nolir'l9-c\ism1ssa.\ Clppropr1<Ate. 
w h Q. ~ t ~ e... S to.\€.. cl e, L b e. r ~ t e. l y w ; ~ h h o \ d s e v j d e. h c e i t 
Kne.w or sl-1otA.\cl ho .. ve.. kV\own [ ·~~e. dQ.tQ,V1Glo.h·-\--] WCLS 

e~t·1He..d to (se~ ~e.cJ1ov1~ 1,11, 2,IY,Lll))). 
1,31 (J,l\.p VY\C\Y\ - lh ChG\.pma,~ th~ C.OlAr+ ~ou.vi<,l +h,d-:ll) 
\- h ~ 9 o v Q.. r n m Q.. vd-s to. i \ ¾ r e.. + o i V1 <o' u.. re. 1 rJ o o. n J p r o vi e,{ e... 

c\',)_c.ovQ,rCLb\e ~l\texio.\s, d.espite. riotif,coJ1on by the. 
de.ten~e. o.nd its prOMlSQ., ~o do Soi c.ornn1ne.d w;+~ its 
Mis re.pre.sent~4'1ovi to ~~e. C.O\A.f~ +hclt, al\ such doct.tme.vds 
hc\cl bQ.e..n, J,s c.lose,J pr·1or to triR\J .+~e.~ prod.~c.ih9 
portlor,s ot 7ih~ docLUY\~Y\t~ Clfte .. r 1ricL\ stGtr+e.ct, 
COV\ st;•ttA.{e,J tlo.9 r0-Y1+

11 

pro se.c.u.toriet,\ l'Y)1s.covidu..c.+ 1 e.v~n if 
V\o+ ; V\\eV\·+10V\o.\ (lh,\,prr\'1-r1 1 52~ F1d o.+ \o~s); a~d (7.l thuJ 1 ~ 
WO-.~ 

11 
prosec.v-.torio..\ M'is c.ondl..l,d ir'I its hi9he..st +orm; C.onJl,,(.,c.J 

IV\ +l~9ro.n4 disrQ..go.(cl df .\--V'le.. \J.V\·1~e..d Sta.t~S CoV)s~i{Lltio;\j 
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o..Vlcl c.or1d\.,lcJ which shou.ld bQ.. cle·terrQ.d by ~he s·hol'\912-s·t 
SctV1c+·1011 Cl.vo.d<l.'o\Q..'1 (Chc,.pn1~Y1, S-1~F1;,d Clt/OC/~; o.11c\ ll) re.frild 

wou.\cl culu~vd--o.9e.. +he.. 9ove.r-~me,V1·~ 0.111d su.bsio.V\iia.\ly 
p r- e j u. d i <- e.. + h e cl et Q.,V\ -s Q. ; + he, v- Q. + o i'' e I J '1 s m I s 5 ct I i s t h e.. 
pv-opQx re~-~\e.cly (chl\prt1C\\r'\i 52Y F3d a.t 1087,Joqo); avi.d~~ +~€.-
vio!c\t..Q,J o.. $ wo'(~n Ju.~~ 1,, +o ClSS\,1..t~ ·+'he. dt+-€.~,J o..n+ 
h{,\:> Cl fo.ir C4-V\d '1mp(lv-t\G1. \ ·h-,cL\, '' ( LhClprnt;lV\ S"l'--/ F1J 
(.\,+ \oi8. 
2.31 GovQ.~·- I hv.Mbly o,d\ -~V\~ lov.,.,..-l to follow l~e_ words 

O.\l\d ih+ent- o{ G-ovey: 11 Th{: S,xJ~ C\w1t~V\dh'\er1t- to the.. 
UV\it'2-~ StR+~s Consh+ll+i~n del"Acu')ds +hcL~ e.vt2,ry Je.{eV\cLClnt 
be. 9 iv e n + h e.. r i 9 h t ·f--o . ct s p e_ e, J ~ tr i ,1. I, + h e. r i q_ h-+ ~ a . 

e, om p u I -; o r y p r o c es· s 1 + ~ e, r i 9. 1-"1· -+o c. o n fro n t w 1 ~ n e s s e. s 1 [ t'1e 
ri9h+ to propQ.,r ve.nu.eJ1 cu,J +he ri9h~ t-o ef(ec.-five.. 
C.OlAViS~I. "these. C.OV\sti+~tionoJ ri9h+s are nol 
o. s p ~ r cv\· i on o. \ , t v e. r ~ J e. t e v-i d ct h t i :> e r1 l i t I e J t--o th eVYl , 

llr1tortl.t.V10..te.\y, ~he G-overnmev,+ den,ed [+he] Def-t,Y\clar\+ 
those ri9~t~ by to.i\1\19 ~o YVH~e+ ih Gl1scove.ry ob\i9a.fiohS 
;Y\ +his co..se... the... CoL-Lr-t is left- with V10 v,a.ble_ 
r e. vn e. c,-l ~ b lA. t to d i s f'r1 h s + ~ e., c h a. r 9 e. s w i -~ h 
pre.ju.cl ice,."(C.ove.~ 1 1i4 FS1,1.pp 3d ct.'t 106 1-L See. o.lso GVetsh. 
Con st, o.x~ \ §~ 10, 11; BrG\.J~ v rnM~ hu-,J, 3T3 LAS Gtt 87 (na+it'\9 
t ~H,J- d IA e. pro c. e. s s is oJ so Vi '1 b.+e.d ))- Gl \'1 cl ~ o v e. +\-\Cl~ my 
c.o~vic.+,oV\ Cl'AJ. cho.rqe-s be. cl.1HY,iVied. w;\.-\;\ pre.jv..ctit€.., 

1,33 Pte-v:ous Sim;kr- jy\,H.ovicL .. d - In 5tCt-t~ v Pere7r lOA lf8/f'7-I 

-rr, 1016 Uh.sh Clpp L .. , l 3 a 'i 9' ( D.c. LO, 2016) + h 'i-_ J. e,p: 'i.7 pro' e.w..lw 

1" t>'I ~ (.tlS e, tr;"' ( ~ .. , y l .. R , I ei [ ~""' ~ d,t1-.. 9 e], u:cu n ~ ~ d b 7 +~e. Cou-.f-t Ot ~ppe_~( ClS unefku.d al+f..r fa.,_/t,ve_ -+o o..c.+ 
Wi ~h re<': ,a,, tl h l'e_ d, Ii 9 e" c € o.ncl 

0
M i, k iviy l"f1 "'fe. r; a/ , 

Vh, Hip r t5e,Act.:f-,0r1 fo f he Lo<A,+ Cl.-bo<A f 8n,.Jy md~r,t1.L 
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G ,01.-,nJ 3 - D12.Y\'10.\ Of: Fo:1(' 8.:1.·, \1 LQ.a.d R11.s+ric.t1ve.. Contl;t,ofls Of 

R Q. I e.o. s e., Cl n d C o u n .s e i 

3./ I wci.s rw+ 9rcurte<-{ t<A\r ba.d a.r'id/or /eo.st re.5},...;d-ive.. 
cond,+ions of re\ecvse. bC\seJ o~ m~ o.bl1ty h, p(,LY ~nd my 
rele.vcnJ fG\.c:+or.s far re.leo.se (Rew I0,ll.05"O/ C,R 3.'l le\ 18 USC§ 

31~2 Ca\ <lhd aea. 5-h,\n<.ia.rds Re.l"t,n9 4o Pre.fno.l Re.le.c.,se ~ Sti.\l'\do.rG\ 5.1 
(bJ) whit,~ violcde..d my con5hfA1on,:d ri9hh to: {reedon, ·+rom excessive. 
bo.i\ 1 e.~-u.,\I prote.d1ori 1 ctaes5 +o l\,,e.. c.ou.f'•i1 du~ proc.e$S

1 
C\vtd co1-•..i--1sel 

( US (o,.si. l,menJs /1 61 81 i~; Wo.s-k (onst. ctrt I~§ 2,3, \121 /~, l01 2.2.) 
resu.\t'1n9 1n: de {Cle.lo preven+a. +ive Jefentioni oppre.sdve.. pre.tr,a.\ 
il"icG\.rcer~t1oni seuer p,e..Ju..cli,e "to my detensej lH1d <Allowed }he. 
-viol~~lol'\ of my c.onshtu..fionAI aVld -~·+0-f(A.·fo,7 ri9hfs fo: +he. 

presu.mpfion of 1nnoc.er'\le l\.S {a.·,r ba.; \ reco1n;1e.s fhe. presu.MpLu11 
ct \1"11'\0U .. nc.e Cli'\l\ 

0

\S G\ c.oro\lo.ry to it (us V l'V1ot<.'\r"r)i?..di, '167 F2J l~O\ 
lYO'J ( 'fth Cr 1q~)\ Stde I/ French, ii LU~ Opp 586, s-q'3, 1~5' P2c,~ 752~ 7S7 (wa.$h 
l\pp 1~17)\ . be\'d w'ith'1n Y8 hou.,s <AS no ~a·, I llmOlAnt wets pro~J'-JJ_o,____ ____ , 
mQ. (se.e ::\·.30-1·1 VRP c,tnJ Su.pp CP S,tbi::F~) _a.s (e~-uire.d by CrR3.2.Uc~) 
GLnJ(c.)(We.s{~(i•('\(}.V"\ v Co.('y, 115 w,l\d 277/ 2~q, s11 P2.-1 I061 (Wt1-sh l19i)); 
u½ O{~l;L1 /cl i en+ r~~..,:f ~5e,. 1\0 \A I'\ IA/ ,tr rc.vit eJ s eo .. n:. \,. <.tVI cl $ ei} Ur' o?.., no forced 
self-i~c.r-imjnu..hon, co~11sel, C\.VIJ du.e. proc,ess 6.~ the. s+~+e- +CAK.;¥19 
'fY\1 d1sc.ov'1..ry nvh~.s t~r m., a:tl-orviey. (Gro .. 1-nJ I) o.s ·th1.1.+ wo..s only 
p Os)·, b le.. Ju~ .t, p r~+r, 1.\..1 ll') (,llrc.e.ret +IO n ( us (Ci'\ st (l,m~l'\J, Y,5, 6, 14 j wtl dt. 
Cor1s+. ct.ft. l §§ l 1 '\1,9,r2); fi.\.Y\clt1.mi2.nto..\ fo.iri"le~s, C\. complete. defe.ns'l..1 o.nj 
ct ~1A·1r tdo..\ c.L'i prefr-;tt\ ,nrnr-c.erdiov, ho_s f he. prcu:.+ic":"\ effe..d of 
ha.mper;n9 u. ~e.le.r\c\<.lrJ 1s p.--e.pQ.ro.tiol'\ ol h;~ J~fe.r1se.(see 8c.u,·ker v 
w;V\90, ~07 u.s ~I~, 5"31~533i 92 Sc+ 11~1 (197'1); ~Ufl.sh, lovis+. cv+l §.3; U5 
Lo11sf, Gt.l'\"l~"'J. Ii) Rnd in fhy (.a.5e, bQse.A on I~ ho1.Lf' dct.y, over-
thQ.. 16 mon+hs 1 los+ ove.r ~ODO hours of -the. a.b,Lty +o 
9cd·h,e..r ev~d.er,ce,. c..ontc:tc.+ w;+n_e.sses 1 ctrid eC\r~ t'honey_ +0 

0 6tll,'v\ ex:pe.r+ w,+ne55e.s1 +e.s+,r19, anJ IQ.9°'1 ihtorY"lc.tfion (see.. 



(P \qq-213 C\Y\~\ s~dict\S 3.~·l.7 lcrde+C,\;le,e,~ Jo.mc:\.9e~. a11J wi+nes)e5 
I wM, no\ <1,\i\,,. +o,c.o,..+~d-) wh',ch ldso Je.n,e.~ me.""'.½ 
)OhSf1ilA.11ot10..\ n9hts +o c_or,;pe,I cu,J c.or11rcJn+ w,fnes-ses 
(Us (or'IS~ (;t,,'t'\Q,V\J, bj Wo.sh CoV\si. ctv-·+I ~22); Spee.&y Trio.I due. 
to .\-he he<mper;"j of rnx defense p~e.r,Ma.·Lon) +he deni<LI 
of u.Sclble d;\ covtry t-u1q., I shor·tly _be,,·fc.u·e +r,_c,I (Sv.pf (P 
Sub .. ttl3~i 6-21-/i? VRP PjS 2-7); o.viJ +he Sta.fe. cre.cLf1h9 Cl .fo..lse. 
o.lie_9a.+ioh o-1- ct ·+hre.,~+ by n-ie.. C(9(.l;V\s+ rn1 a.tf-orne.J, mr 
Yw.,s*a..c..~k,V\,. Lvhich ll\lou1Q.J hi~ +o Luithd.rl\,W o..9a.i~s: hr 
~i>he.s wh,ch /wets ov1_\1 _ po_ss1bl~ Jue_ fo my p,,-e-+ncd _ 
,nc..o.w-ce.ra..+,ah (see. 9,,,.1e../ of Re5ponc:lo.n+ p9S: S~c~iOI"\ ,1,5(5) 

'CLv,d cLsG\.b,lity Cl(.((lyYll'\'\Odt.\.+IOV\~' a.s rer1,tes+eJ uncle.I" +he 
ctDct

1
(see. ~u.pp CP SL~b#s GY,65i (P 27f l76), 

3. 2 Releva.nt Fi. .. dor~ Fo, RQ.le.o.se... m 1 relevo..vit f~ctor S' .for 
re I e.G\S e w e..r~ ', LI) fl o C. /, m; n~L \ VI o \ ent HI Ylo r7 - I have. f'IO c.rim;vw I 
h',s{or~ ( (P 55~)j (2J ~o Profe.cJ;oV\ O,Je,r Viol,d,ons - Cl. 
pr-ote<.J ioV\ or-e,\e . .r tor AD, PO, ~nJ OQ.ctnn0-. ha.d _be.Q.n 1r1 plcl.ce. 
5;1'\ce 3-1-11 bused_ on oJ\,e.9cJ.~ons s\YV)il,~r +o ..\-he_ cr;m~n,d 

-c,h"'r-}e.s ( see. G~l ccuvje 1'1~1-!33-0 rQ.ferenceJ :n 7-6-18 ~x II 
p9I; 1·6-18 [x 13 P9 LOj s+"teMen+ of txc.~ptlo;c\l lo.Se sec+itJYJ A.2), 
1 ~l\.J noi fie.a, viola.te.J +~~ p,o·+e.d1on or,clerl or h~rl'Yled 
o..'Ayone., l hC.lA sho~uf\ u.p _4or coitr+ c.u"d .filed~ response. 
clec/M'1-+io~ w~rh e1J1ihih {7-<rig 'b-11)•,j (3) Loc.ntion Onc:l Fo.mity -1 liveJ 
in kiV\9 C0Ll11+y 1 +hre.e. co1.,1.n\·,e.s G\W().Y tr-om AD1 PD; C\i'lcl 0-2.<:lnna.1 tn 
o. ~n.\ve,\ ·tr(,\;\ a+ My s,~-l~v-s hou.se while l WLtS goir19 to 
c..olle9e,_ 0-.\l of W\Y dos_e. tiuY\ily ct.V\d. su.ppor+ vie:twork were 
i.n _Wa.~h·,~q_+on were. I hcul Lve.J +or a.bou.i 22 y~o..rs (Supp 
LP S1.,lbtt-7). '1 maihf<.\.ineJ V\O OtA+ of Stl\.+e. C.OV\*~th,j(4) rny 5on-
t'<\~ SO() W(\S thQ. only Su.ray need~J C\.S he. is: more preciou..s 
t_~a.Y\ _o.ny prop<J.rtt r19h+''(s+o.nto5ky v Kr~me-r, Y5S-US 7Y5, )S"B·}S9 
(1Gf8'l)) (,\1-)J \I more pte..c.,ou.s , .. thQr') the ri9h+ lo Lt1<.. i-+se\{' ( 

l 'f 



TY\ re WQ.11<-ve of Lu5C .. 1er1 ~4 W(\1.J 135,137, 5<-~ pzcl G/06 (wc,.sh 
)qJ4J\ {Y\ 1 ri9h+ +o the- c..o·rlinil cxV\d cu.docly o{ my c.h;IJ ·,5 , 

t'-thJCLy'Y\e.V\·+o.l o..Vid. St1.c.v-ec.l (\"r\oore.. v Bl,,\.v-J.MC\.V\ 1 8Y Wn lcl Y08
1 

Y/1
1 

$ 2. G P 1 J i 1") ( w Cl\ h I f 7 2 J a. n d I w (f. s e vi 9 a.. ye J ; n th re e. l Q. J Cl I 
6(A,Hl~s +o ge-t h;Vr. ol,\..t ?{ fos+erc,o..re. C\.V\J. py-ofe.ct hiVYl 

fY-OY\'\ PO, o.Q._O.,V1t')(A_/ o.V\cl G-~C. CPS who hc.\ve. ,.1.(I o..b\,\.Se.J. hiv11 
(se...tL (P:,\l•3n; Sh\.{~1-V'e.V\A oft)(te..p41()V\O..I lclSe. sec+,ovis 0.Cl.ncJC). 
I wi\S vio+ qoln9 a,v,ytvhQ..r-e GLY\J I w,LS not 90;.,..7 f-o do 
ll~1+h:n9 c_r;m;nu\ GLS ~h,L+ wc~kl e.nJ,~V\,ye..r- 'rhy CLLs4-o&y 0{ 
m1 son.; (S) StcdQ_ Depevid~ncy- The. 5tctte. 0 { ~V~sh;hrlot1 was 
prov1d'1n9 m~\ ;ncome.- TUr'\1=' (Sl1.pp CP. 5u.btt5i 'J•{;-/g t~llp93)1 FoCJJ- SNAP 
(si.~pp CP Sc1.btt5\ _Colle..9e.. tt..pQ.,l"\5Q.$- uh,lfc,1.y-~ +o Wo(k re4vetihiv)9 (CP 
11·1\ 8Lv,'1ne.ss Sto.'(+t-\,p - o·,v. o+ Vcic.cttiOhlll Re.ho..b',l;+a.{,oY) )e.lF
Q,~Y\ pl O y m eV\·+ pr-09 r'l\.V\'\ ( C p II }-ll I I CP 3 86} o ·i5l\. bi Ii iy al(o mm O da.t ;ons 
.. De.p+. of L~b(l(' <l,V\J IV\Jl,\,str'1(2.) (CP2.74}, me..d1ca.l Insun:ince.

d.pple, OV\e.. (cr:332\ o.vid. B(dine.,ss Lile.nsiv.9- Oep+, ol Licei-·1smy 
recd ed,l+e.. broke,r1 soc.,~I bv1.s1he.ss, a..v1c.l r;Je... sha.nhy(CPs 111

1 

'3Gl·->62, 3'3~; l-6~ti 'tx\l p1 ll).1 (6) Med1ccd- ~hor+ of Jet\+h, m~ f,uth 
1"€(bt.liY-e.S nct.+tA.v-opo.J-h;c. Me,d,ca.l ·tr~ll.+Wl~n·f C.tV\cl Bn.sfyr ha.s {he. 
oV\\~ nC\:htY-opGJh1c co.rJiolo915t +httt I kV\oW of. P/1,1_5 1 I a.r'v1 

d~pQ.r1dcLVr+ on tlAe. StCA.+e. lo po.,y tor ve.r1 €XpQ.Y\$ ,ve. me.J,Lo... tan 
c.1.hd. ·ire.CL+rvH .. ht. tor m1 he.cu-+ dise.C\.se 1 h,9\-\ 6\ooti pre_ss·u.re..1 

a,V\cl d,cLbetes,(CPs 119,L7i332J318).;(7) Clppe.C\.rcu,c.e. ~is+or1- I 
hCla. 0.. r~(tec..+ l\.rr~O-fClV1C.e. h',s+ory tor loLAr+ tirOW\ 

6~1..)iY\Q.SS
1 

cte..pQ.Y\devH,y, C\hd py--o+~c..+ion ov-Je.v- co..ses (see.. 
s +-IA~ e.. W\ Q., V\ * 0 t r K (. ~ f i; 0 vw. l CC\. 5 ,e s e ct; 0 V\ a' 1 n O ~; V\ 9 s Om ~ ( os~s) 
• j (8) C\\te.rn~t:ve LQ,9~1 t,: plo.l'\C\tions- The.re. we.,e. \Q,o/C\-1 o.lte.rh,\.t~ 
explo.Y1ct.t10hS ior ihe. o.lle.9e.J cr;h-1;~,tl et.c.t (s<2e. 5ttt.few,t?.,"'+ of 

t~te.ptioVla,I CClSQ. se.c.tions C.6·(1, ti; (~) D12.~nrH\.
1
S ClV1-d P0 1s 

Hide;', Of ~'1-lse. a11e.9a.iio~ s Clvi rev 1 l,t.r'1·- I (o\,\.IJ show ,~ h,do.,-
1 

of ·+o-.\~Q. o.lle.90...+10Y\S fr-o'M PD (.\,n(i Oe.lll'\l''IG\, llV\J pe..rju.,,1 tDv" 
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0<2.a.V\n(.\, (7-6·Vi? '(·di p7s '2.,~i St,1.ie.M~V'\~ of tx:cQpf,o"ct.l (!,\Se. s-ecf,0>1 A.6), 
; ClV\cl(!O) Sfc;1..1e_ 'TrRe,k.;1-19- l~l,l.(.h o.f '(y\y lou1.~IOV\ C),,v,.J _+,r"Y\~ \,(,l(LS 

o.\r~o..d.y be.:'"'9 h-U-ckeJ by -thQ. re.co-~:re. \019,_'fij_ in Cl.V\cl repov-+, 1 o+ ho"'-i'" for' +~Q. We.\to.v-{. ~o \,Uov-'K. r.e..fro-.1't'\1v.9 pro9Y~W'\ "'~ 
\4'1 q h \; V\ e- C, I 1~9 e., _ 

3.J Vio.ble. C\lterY10.tves 1o Pv-e:triet.\ .Lv\ce-1.v--c.e.n"'tion ~ I he.Leve.. 
+h o.J w i-~~ o. \ \ -+ h ~ 5 to.\~ 0--1 e, n c.i Q.S ·ti·-Cl d-<.: h 9 ~v-. ~ h 01.,1.,rs 

G\-V\d loccLt:on- 05HS (10.NF\ WQ_,\tCLv--e. ~o LUork
1 

Div. ol 
Voco.A;oV\c,\,.\ Re-hCt-biL t,d-·1oV1J CtnJ ~H9h\;V\Q., C-,lle.9e- l sho-.ld 
ho...ve.. ~1.Ao..\;.fiec,{ +or rele.a.se on pe.n~ov"la.\ r-ec.CJ9n·i,o..V1Ce, 

Plu..s1 I ~o .. JJ h c.~ve. re..s+C1.v+~&. doi\.'19 r ,J~ s l,\CLvihY'-- U b~.r
O.hc\ Llft+·- ar1J the-1 a.lso +n.'Lc..k louLt·,o~ o.hJ +ime_ wh;(e_ 

I c.L---;ve or wet.it h;r cc1..\~o~e.-rs, vio. cell pho11{'.__ G-PS, Ivi 
lhQ., ex+r-€.me..1 cell pho11e or GPS 6ro..c.ele.t loc.,J.tioV) 1111ovi;+ori11.9J 

wh'1c0 he.Ls· 1,,i .. p +o Cl 19% cou.rt o..ppQ<.lr~nce., su.cce.ss rc\..+e.. 
(see. ~eXV\l\..ncle.J \I .SessiOV\5; 872 F3d 916,91l(Hh Cw 2011), <.o(Ylbinei;l 
u/1th Rew 10,0L lb0 1

.'.l j /S"O \;l'V\;~ on pre..fricl\ Sllperv,si~V) cos+s 

+o mg_ WO l.l tJ h a.ve.. be.eV\ i1.f(oy' rl Cl b le. () ~~ S+cd~ V H0srcl { k~, 

Ii) w~ l(,~ 'f) s-, Y8 l1 35"1 P1d 7 71 (Uh't.\ h lo1s)), 
3.Y Dc,._m_,·"-ie To rt'\1 L;{e.- The.. oppv-essive.. pr€..tri,,I ihco-irc.e.r-l\4ion 

J,cl exte.ns·1v'2. dl\.YrHL9e.. to my o.hJ Vhy so,11s \ife.: (I) I lost 
c.u.s+oi::l~ 0-nd o.11 c.ovrh,c~ l-t/;·~h My son (LP31.J O.V\c\ he.. wtAS 

~9G\iV\ ehc.lcu•,9e.reJ O.hd Glb.As~d by CrtfC CPS) PD_, C1.v1cl DQ.(,\.n/Jll 

(GU( Oe_pQnJQ.,MY o1 LP 17"1-00~60-\-4) bern1Ase I c.o,_IJ ~o~ 
fi~ht t\i\~ c,vi\ C.llse.s wh,\e ,~ .) a.1 I CAS

1 

thQ_ ,Sh~nf( s+ttff. 
6\ockd ""1 <l,(C.Q.5S to t\-.Q. )'\W J'-<-shu!. Pro;"-(,+ a-ltornq,y for 
~ hQ. { Ot.tV\Jel ((lSe anJ H,Q. S(R a P O.~Or')q,1, P Gtewoo k,wi, 
tor lhe. ct~po..~J..Q,n(.t ho. 1:-1-ooi~s.-q, Knr{c.P 314),; (2) I lost +he 

o..b;\·,+y io see.k jlA.sf·1c.e _froVYi G-HC (PS o.V1J foster po..r~t1t,s tor 
+ he o..bt.\se. of m~ the.n 3 W\Oh*~ olJ son 6y s+etrva.+iOYl , h 

+h~ 101s- J.q,p~nJer1c_V ( CP 312.-313,1 7-6~is ~x II p1 ID! d),j 8) 1 los~ 
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· :"' i ho m '<-; co. r I be n e. (; ts I b I?.. Io i'\ 9 i h 9 51 6 u. s, n e. s 5 \ i c. e.. 11 s i h 9 J ,, r1 d +he.. 
b1.Ls·1\'\e.ss +o h~lp ~nd horn~le.ssn~s)1 h~Y\9e..r1 anJ pove..f' ty ·fur 
p e, op\ e. <-1. VI cl p Q. t s t h e... r e. s i, \ t b <?. i n g -H, Rt m ,1. Y''Y p '2. op I e. a. Y\ cl 
p~h ho..ve, V\ee . .clle.ss\1 J1e& o.'Ad su:tiexe.cl bec..cu,L5e. +he... 
c,,our-ts +~i\eJ +o follow ~he., \a,ws lli'\cl .\-~~,v- owr1 r<Alt-L; 
~1 I wc,s cler'l1e.d +"'e. o.bi \·1·\y +o pr-"-ct,cQ_ mv +~;\h.-
~e J; c~ \1 i pr-',voJ~( 11 lu,J ·H'\ Y-O IA1 h ec'"+; 111 / d~~ f ,j(S) I I; ve.d 
1 n con<; fo.V\+ pG\.1Y\ O.n6' {eo.y- d\..l<L ·+o ·, ~ \ow <,;.·\0--vvct.'t.0V11 ihe. 
d e V\ 1 Cl.\ . o .+ cA 'i s u_ b ·1 \'1 \ y o. ~ c o ~ m o cl Cl\, o n s; co \ J a. -f( e. c{i V"\9 _ 
J,'1')Glh1 \1hes_ du.e. ·to no+ be.1V\9 Cl\1\e.. to bt.\.~ ex+n\. c,)ofh;V\9) 
c.o.~J',clc c.he.st pC11V\ 1 _d.hJ hemorr-hCA9 iV'l9 (b\eeJiV\9) from 
h,9h b\00J pr-Q..$51,,\.(€, (CPlT::>;"306). 

3,5 Da.ma9e/Pr€.j1-u:A1t><'- To my Oet~f'\Se_- Cls stC1.ied ;n se.c.t;-oV) 

3,\, de. fG\.c:Jo pre..vQ..vYta.tive. Cl.V\J oppv-is)ive pre-+(;a,j de.te,..-J;ov1 
JllY'All9e<.t/ preju..dice.i my d.e:f~V\SQ. by//) allow:119 +~e. s+tl+~ to 
*etke.- <-1.tfot'.vi-'Ly/cl;e,Vlt pv\v; \e.7e1 noh~.s cone,er.n·,V19 d;:icdv-'<rJ 

(G-rou,.,,J 1\(2'} codivi9 W\e. ovtY" 5,000 ho.en of 1vive,1L~o.Lve. 
o. V\ J mo n ,e y e (,\. r vi I Vi 9 + 1 me... + h 1-l. s J.. ~Y\. ~ , vi 7 11'\ e f he 0- b , I_; t y fc, 
rev I e. w H~ e.. 5,000 !o I q O 00 PCl.9 e, s o + Jo cu. m ~-"'+ s cu"cl p hofo s 
re.le.vu. nt to mv dQ.,fe,V\5~ ( (P 233/2 qgi 3 86) CU')(,l preve..V\.+ i h9 n-1 e ./ r'OW, 

do_iho/ ·the. ·th;Yl9s- l'.s+ecl tV'\ (P 171-213 wh;Lh incll-ldes t,v1d'iV11 
e.:U{?__c+ive counse\, ob+a..;v,,V\1 e.xpe..(i w;~1-1e.sses-tl~-tisrn, inte~v:~w 
te.<..hY\1~-L-le.$ C.ClUSrn9 {l\lse. me,mori{ls, 0.V'J rh1)IC.(l,,I ;V\)U.Y1i!.S t'l~rY\ 
o..l\Q.9e.cl crime..5 o.ncl +hcd V10 HLc.h inj·1,1.dt.s e:1-,s-teJ wh,c.h i.s 

9voLL11cls fo.,,.. Joi.Lbt-, aY\d ·,n~et"vit'.w othe.r po+e-nlio..l 1,v;·+ntVies1 

ClV\d ob\-~i!n fe.x+ l'nesso..1Q...s show;h1 D~,Lv,nct
1

S pQ,rjt,t,ry 1 {~;1µ,re... tp 
R"o-te.c.:t, il\<2Jja.,l CLc,tv'il~es CLV\J_ b,a.s,j (3) denyiV\9 me. dijcovery.j 

(~) J{tV1~1~9 Vr'/2. J;sa,b;l;+y Cl((.Orv'\MO(L\:f10Vts;; C(V\Jls) dehy;V"\9 ~e 
C:..Ou.V\se..l CLV\J. Cl 5pe.e.Jy h--;ctl l-\hcl ll p1.tbl;c. +r,,J O.r\<J ct(\ opC1.n 
udM;riis-+rtt.toi" of )ksf;tQ. unJ the._ .r19 h+ +o be.. pre..serA w~e.vi 

+he_ prose. c..L-L +or ct.V\ J h e..r 5 hex; +f 5 +a.ff c..o ~ c.o V\S p 1Y,to r_s 
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prQ..SQ.v.t~J .fOJ)iL CLlle-~(\.4ions, fhu,t I thv~a..+Q.,n'1.d +o o:~o..e,k rnr-, 
rv\',sta..c...hk~'y\ (,\,Viel v-i.e.ither the. c.0~1.r+, '{Vly lt'Horl')e..y, or t'hl. StCl-+<e., 
"'otifteJ me. or <11lo1.u~J me.. {c, JeJe.V\& Q9CLiY1--d Su.ch · 
<,\\\i2,9c.J;oV\5 which wel"e. ·the. btsi5 of {h'1.. wit\riJro.w,d Q.S I 
d,J no { u.,''."'+ i \ ( 2-8-1 g ,vR P Pj i ~ 6 "I w~,J h;~ ½ ',b .~" H,._ 
Uv5e (LV\J JlA..S+ do il,,,.e.. )Ob. ht. IS )tlprosel to clo, I 1a I ne._1;-cl 
re__p,·e.sa"1io.. tion. mi, i'Y\1,1.StRchK1V\ i.s Su-i°fO~eJ lo b_Q. t~~ bQ.st / 1-IY-/i 
Vf\P p9 l'3'7 "B,J I s~;II w,ln-~ h;\IY1 a.s ,aV\ crHotV"l~y1 ")ihe. c,o,\lrt ,l;J 
Y\o+ ctllo\,v ·1t wi+ho\.l+ H,e. ctll~~-J {hr~c1.+ (2~ g-ilvA PP, IS-!, qI 0-m 

not 9oil/\9. ·~ 9rC1..V\+ 1he. re.iiAe.s+ to 1,.v;lhcl,ct.w +o&C\-7') avJ 
ffir-, m:i;+~chK\V") ·,VIJ.,c.Q;tt.,,l +ha.:t ih~ ov,\y re..a,son he. WCLS V\{J'f 

w;\~:~1 -1-o S~"-Y on fhe_ c,a.1,e. WM P"-"°""I 5a_{e+r,(l-l~-1.i VRP 
pq /'6,b o~cl I wol,dcl ~Q_ W, H,!¥11 hi 90 on, buJ I c.0-':t-- ,h riot 
w c r+ h m ~ p e. r so V\ ,d s o .. -{ e.t 1. , . ) , The. ( o 1.1. r + o. I so \ et t t he.. 
thY-e..,1..-t a.I le..9,lfi'o"' 01 .. ~J o+ ·1 +s h;s4-or1 o{ re.r,resen+GL+io,1 (S1.1..pp (P 
Sl,\,htt/lG) whi<..h ;V\JJca.fes fu.r+her- 0e.~i0--I of opQ_V) JL-t.shc€,, The. 
cdle9CL1ioV\ Wtt_S Cl f~Cll-tJ v..poYi +he. (ou.r,-l-, mctcle. up by a. 
pro·; e(l-"Jo, who! U-'.'\vJ_~J l"YLs+~ch k i\l\ off. VV\~ UtSe bQ.(.tu.~s e 1 · 
wel$ vwt . allow~f'"\ 9 me:t{e.c:t,;ve_ re-pre..se.n•to..·+!on ( se,:- _g~V1e.ntll1 CP 283· 
2ig~,360·3S7, 2~s-1gVRP P']S 1~5-IY7j L"l~•IS VRP pqs J% .. ,n) (AhJ l b,ou.7ht i.~ +o 
+he. (OLA rt's O..hd wov-lJs C\~e.ntionj ·ihou91,,.4 i4 wa.s ven9e+u.l 
thaJ l wa.s ~e,McLV\cl'in3 _ vy.~ cor1s+it~t,o~,al r'17ht +o efl~ct,ve.. 
0-ss,istt1-MC€.. (i-6-1<£ VAP Pg 1s), krie.w I (..01,d! no+ 9e.+ {t.tll ll\l\J 
e.ffeci;~~ ctssist~~ce.. frOM +h~ !A.+t 1JV\'1e-y~ cloiv\r p\A~Jl;c J.e.fev1se.. 
~Jv_rk, IV\ G-H((?.~6·-1~ V~,Pp9 IS; 2-1·18ViqY'p9~148-ll/9;1·'.''·/g.vRPp919/j 
8r1e.t ol R e.spor".letJ P?5 3-4); O.V\J k1-H~.LV 1 h,lJ VCl.LJ 1$S ues I-or 
0-.ppe.cd (l-i·/8 VRPp9s IY,-141 ).1h_e "lle.90..tior1 m,ik€.s tio ser1se as 
I (AW) s mo.r-+ ev'°u9h to know +ha,:f v,,del'\le solves no·+l-.,hy (plu.s 
My {a.,+~ a.bhors ,n O.V\J llS5~lAlhn7 C\.Vlyone. WoLA.lll ere.Cl+~ W\O("e. 

o-•;m~vicd ckc: ... Y-9es, dest(o/ ·•/h~ c.ve.J,b;Lt7, O.V\d pre.ue.,f\f 'v'f\l 
prote..ctV\9 C\.\.'\J, ~e..90..;h;"'9 my scin, PiiA.SJ m1 shou.\,l.er, ctrm, 
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t,,\ne,~ V\cu,<.( (l1sCLb1 \; ~1 rei'\JQ.y-- me V..V\o,.61~ ~o eff~c.3,v~\1 pund 
or b\ock. e,\nJ {-he, e,\.c1r·enc1.l'me. sur-qe. -from CL physic.C\.I t,~ht 
w o \,A. Id Cl.\¼ s e a s '191-1 i {; o. v.A I h c r Q.~ s--e. '1 ~" h e,cv ·+ r cd e 1 b Io o & 
ploJe-le+s,yV\J blooA pr-e.SsiAre, wh\ch c.ol"-IJ L4~vtLlly k,ll m~ 
( CP 2TJJ, l wocdJ helve.. c..er-~etiV\\y swor-n ~.u,,,.clQ,y- oclth 
+h,:v\· -.-1 hcu.t Y\O i V\i-€..V\ t 4-o phys; c.a.l\'7' h,\.(VY\ ~f, m; da.chkiY1/ 
b~t( l l'\eve.v 90+ +ha,t C.~C\.nce QS no one ,n-/-orme,J m~ al 
+he CLlle.9ttt, on, I+ wet.s all hetV\c.lle.J ·1~ chllVl'lber-s ancl. siJ~bttr, 
+h~s de.n~i'r\9 i"v\e. f'r\8 (OV\S~,~~iio"'~\ ri9ht {o be. pv-e5eV\+ o.vtJ 
h(.lV(L opQ.,V) jl-ls·t'ite (s+tt-\e. v Irb7, no Wn 1& '~7~J :5'80··3&1, 2% p·3,l 796 
(2011); U5Cov'lst. ClM<lv1Js,6,I~; Wcv~hCo.,.,d· 3

1
211 10), 0.11d d~e process 

whe.V\ c..r;~,c.o..l si~u.o.iions (c.ounselJ ctvvllor- iSHLeS ivwolv:ri9 
c.ll s p,d e.d lCLc4-s o cc Llv' e.. (+ he. ct sstLl-1. l + thr-~~+ oJ \ e.ya. +; oYi)(tcl. 1 I vi re 

Pers-. Re.dr-<l-;ht al lord, lr3 W111ld 1(16, 306, 8:6~ PlcUn5'(1~qy)) (H'1d lo,~ 
whe.."' M1 pre. sence.. woi.tlcl Co7'f;--;btt }e., to +he. tC\.iv"ne..ss o.f.. th€... 
prou~.d1..u--e.. ( s+l)..+e. v Lo~e.., 183 W(\1,l S9i, 608, 35~ p3J 3~1 (lOl(f} cut 
Je,V\1e.J, 1?6 sc+ 1~1g (1016); ll5 ltMs+, ltMeV'cls 6,1~, Wa.sh.CoY,St, ,uH 
~§ 3, 2.1.110) .. The. Sta.Je. ma.cle.. u.p +h;.s a.lle.rcd-,o,'\ )l-LS~ like. it 
ma.tie. IAP _~he.. a.ll~a.+ioV\ 1ht'J I ~CLJ. all 4-l,,.e_ clisc.ov~v-y

11 
ih. 

Mt ·c.e\l (G-roiA,Y\J.I su.tio1-1s l.1-1,'\i.9) Lo~~ of wh,th wer-it 
1t"\fQ..vJ1ona..\ cle.vlce[s] to 9,ti'f\ ta.die.ct.I ad.vCLY\~a.re. over the
O,(.(.(A.Se.&," (iu.0·~1n.9 LA.<) V rhclr-1on, YOY u.s 30·), 32~, 92. s·c+ ~r~ (19)1)), [ I 
\)); \I { 1.J I~ CLdd,..-~s 5. i V\ e.. f(e.c L ve.. a.~ s i S 't-r;t,VI ce ·, A flAhA. v--~ I e.9a.. I 
G\.c..1 i o V\ s i t r'\ e-e.dexL J 
3.6 C\&.J,;t,00 ,J 001.l""-c,...~e. - ClJJ·1tiovH1,,( Ja,~cL9,e.. {roM pre. +n'td 
1nulv-cer(). {,oV\ to w.~ J.e.,.fevire, i1')c!kJe.s: U) +he. S+a.te.. ·b12-ivi9 uble. 
~o- re.to,J ClV\J 1.Lse.. rr.~ phovi~ co..lls cvhQ.r1 I wa.s pro-s·e. whic.h 
h~W\f)tLre.J rn1 llb:L·fy ·-h, 1V\v~s-b7ccfe.. a.i-tJ.. COV\~tt-ct wAntsses 

(cpl ,s) o.n d d ._.,, i e. J no e "'y Lon s+.l,,:j;a ""' I _r i o/ h +s +o '-''"'Pd 
w,\v'\e,s<;e.5 CI.V\J. pre.sent Cl- c.omplefe.. de...f€-"1Se (u S Cohs-t C(W).Q,l'\ds. 
61 IY; WcL\~\ CoV\-;+ ctv-+ I§~ 2,3, z.2\(1) my no+ bein9 ctb\~ 4o atlQrid 



4 h Q.. t hr e E':- l e1 t\, \ 0. Lt I O (\ s " ( s f ti. { e.. ¥11\ Q, n { () { t )( u. p ~ i () '1 CL I (IA.~ e. 5 e_ C L-0 Vi a ' ] 
o.Y\c.t ob+Cl-1V\ proof of 'tl\.l)e. ulle9,d;o,15 a.9c1.11\s+ me.. 1 p~'fi1,<..ry, 
~~ '.Vh i V1, cd a.ct;\.·) ~1 I bi Gt')/ l'Y\CI L V e.J a. v, J p I Gtr·J see, 9 (? n Q_~,d ly 7_-6 ·/ i tx. 
1\1 S{,1.Ae.~11.vd or ~xcep{,ona\ C,.se sec.i,011, A.61 A,71 8,l,l.5 1 C.b,C.7) Gd/ 
of .~h;d: (OLdck IQo.J ~o Jou.b4 ihereby de.t'ly;..,,,J v\'ie, {h~ 
0b_1li~/ +o co"'fro"'.f Wi+he.sses ClV\d pv-ce:e.~·+ a Col'Vlp/e,.f~ de.fense. 
{US Covi~I. etv°"'eviJs. b, IY; W(ls h. Cvvis'f. art Is§ 31 2.1}j(3) rio1 be11,,9 a.ble 
4o J,,..;ve {ov LUn,I'" Cl~& L~{t h-b .. ig VR.P Pr L/Slj 7-6··/8 fK II p9 II) to 
e6.l"Yl rnorH-y +o pcu; fo::- inve..s1,9ctf10~ a.viJ ~xp_e.r_t wi!,Y-.e.sses 
H,ttf my cou.1-1 ~ e I re.-llAse.J +o o~1a1V1 ( ( P 3801_19~, 303· 30~) LHHt 

h"'"l the. c.01.w ~ d.e.nie"l be.cc..1.1..se. I c:01,,lJ nv+ 9Q.+ haMeS a~J 
G\-f(;J:v;ts io_v- +he. e'(pe.r+s dltQ. io be.1'rJ7 ;h )11'1\ wit\.iol,\.+ ph~ME'.. 
ClV'ld 1'nh.(n~t '1.CU~SS (CP 156~1s7, 101-l.03, l05"-"L07,'l0t/·llO;Ll2·2.njb-26-

\ ~ V R P L 2 6 -~ 2. ,g j 2 3 I, 2 ~ s-1 l'J31 1 g, -1. n) •i h u. s J Q V\ ~ i V\ 7 me. co() st; ~ 1,1., f 10,1 "\ 

r19l-Js +o effe..c.tve_ o.ss,st-a.vice1 Confro,1{c,.Jion1 LoMp-e..l w:·+.-1~>ses-1 . 

du.~ pro(~SS) e.~-1,LC\.I )1,(.st :ce. (re..ople.. U)j+~ ·r1H)r1€.,y 90-l- {1,-.e._;r- exputs), 
~v.J Cl tcLi'f {vi~ I w:t h_ Cl cov,1/?l~fe.. de+evis~ (Ll~ C,,V\st, avi,,e,~,ls. 
'.JJ6jl~; LV,""sl,,, Co1-1d, cti"t\~§3,·21 21 \(YI nof beir19 G\ble. to ctl(e.~s o. 

compLl+e .. r w;+h _;rJe.rnQ..t o.c.c.e.ss whic~\ whe.re e,,,,.;+1(.ct\ to 
My d~fe.n s Q.. +o: (A') show my cti~orw.2.y 5 were. I y ;~J ( ( P 3001 ·302-, 303) 

36S_-36c11 3"JOj L-~-/~ ~RPp9s 145-~I%, 147, ll/1; VRP S"-l~-lip7.s 6-7), viol~t,V\o/ 
RPc ~nt_ Rew; j(B) \oc.cLte w1tY\e.S~e~ O.ntl 9e..i St°'-4/J.,r-rH~nh Vill 

e:Mtt• l; (C.) \oc_Gt.te_ ev;cl~r1c..e; (D) Jo le.9tt.\ fese.01.rc.h O.Ylj v:e.w 
re.c.c,,J..Q_J.. CLVll v:Je..o pre.5Q.nta.:Lor1sj(f) pre pa.r~ m1 Je,{et\5e.i h1otion,, 
O.hJ_ e(h;bits, e.spe__c_;"-lly re!,Jet!-¼ cL,\,mCl9e from s+ro.nq~l~f-ion· 
Clnd. se.~u,.,G\,I r~he...·f,-a.iio1' exhibits (see_ (PJ'30~3'32 for inte.rrie.+ 
be.V\ e. ti h). [The_ 1 h te.rne. + Wl\) so c.ri ti ud th,d wel·1ve,(" of speeJ.y 
h·lcd a,V\J 9oil"l9 pro·•Se i.Uere.. bot~ LOV1cl·1tio~Cll OV) in}e.vn~J 
0-cce.ss (~·16-18 VRPp 1s 9(17~),13(ni)

1 
ll(nt 1y(17q1-l~(1io)). I htlJ °:lril.a.1.,l'f 

re.je.ctei s+CA.VIJ.by c.ou..V\se·I o.s aV'\ op~ioV\ [Y~/o- 18 VRPp1'203),]I ctsK 

t\rie. c.01M-~ -to c:t.Jdi"e_ss +hQ., Jc,\,Yl-1"-1e. to ml./ deJQ.VIS~ Ju.e.. 
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r\O ·1v\iQ.rne..~ O.l'\e,l no compLJ-e.r L-(nd~r +he.. v\JJ;tion£A.1 cL .. :wis 0 /' 

Cl. D Cl v i o \ lJ i o n s ; G R :33 I/ ·, o \ cJi" 11 5 
1 + h e. Jo '-A n n ~ o f 

1 

( c h cl Vi 9 m 9 
s+o.viclo..r--Js of JQ.ce.V)cy, 0.11,~ 4he. ri9ht ~o f'l'e,Jowi ·1roM puviishminf
pr I O y + 0 C () r\ \/1 c.. i ; i:, () ( Ll s Co V1 rt, a. m e, VlJ~,. i j 6 I I ~ : a O a i LU tl r h , Ci, n l t, tll .f{ 

§~ 3j J~
1
11) ~s it'"\ t~e. moderri wo'.~J c.omp1,.,_f.er5 o.(e. cr;Lca.l to L1.1~1 

work o.s ·,s +~Q. t\'\i-e.v-hei. C\1-1J l re_iu._e.s+ecl +.h<u,~ o.s. J;ja.b;[,·~ 
(.LCCOMMo,~L,,.:tovis e..<o"-L\.(,"J ·to t~<r'>e.. l hJ o~tts;Gle.. of JI.\.;/ ((P 26~ 
lP 31<3

1 
(P 130), 

3,1 SpQe,:l~ T r·,t1\- ·The C.0L1.r+s h0-ve CACkt\ow/ed7eJ ~hoJ de.. f~cto 
preven+o..+;ve_ Je.t~ritivn fhGlkts the. r·19hh -to: speeJy irio..t the.. 
pre5t\mpt,c·n o{ ;h()OCeV1c.e-1 llV\d free.darn {rovYJ ey;cess ive. bni I" a I/ e~p+y 
pr0Ao1,,~c~me\\h,_ +uJ\ of s_ot-LV\e,\ c:tVI_G\ f1.M<J btl} s;9nif"y;n_9 riothih9, 0 

(us II d,I emlln 1 .165 FRO S71,S 7g (q~~ C,r 11%)), my speeJy tr-ictl WC\.$ 

cer·~Qiri L1 J~n·, e.J b~. +0ie. cle.{~c_,fv pre.11.t_Vl +(,~J;ve lthJ oppe.ssivtl. 
pre+r,a.l JQ.ient;on I WC\.S 9;ve.V1 Jue.. +o H,e.. dttmct9e.s liste{J i~ 
•;ec,{,ohS 1¥~ 3,7. wh',ch hcuv1pQ,re..d my CLb;Lty +o pre,pcu--e. rviy 
c.AQ..fe..1-1sQ.. 0-nJ d.e.n;e,J me. c.ou1.nse.l- mr, m;s+~chbn-~ which 
re.s-£1\.\tf-J ;h ci S" w1011+h JeJo..y._(1·-1~-/~ V~P·t.o-r w,+hJr~w,d;51.LppCP 
s~b~_S\ 1-1-li vAP s+a.r-tot ~1;,.d).1 wo.s SQ.v'2-v-ely ha.111di<..a.ppe_J iY) 

m" d~tet\se pt€.no.r<A+ion (Hcu"ri~ v Ch«xles1 17/ Wh2J ~5{ 46i 256 
r ( I .) I I P·s(l 1-il~ Wet)h. 101/ j {:hu--k~r vW:v1 9°140·7 lASSI~, 5"12.·5TJ (1c(11)), 

3.,8 t.t•u.~\ ~LLst,c.e. llV\d ~xc.eS>ive Br1J- mi r11h+s to e'u"t-uA./ 
J.u..s-l;L.€.. a.VIJ JtA.e. process aV'lcl no e~c..e.s>·,v1e. b,~il were.. v;"(,t.J~{ 
~(A~ Co"'s-L a~1-1e.nJs. 81 lYj WClsh.(ons.t, ad, I§~ 3--<'12) bo..s~J oV\:0) Be_/1 ~ 
Woltish, L\~I US 5 2.01 S-<33 n,11

1 
c1q SC: 18~1(/??9) (CAV\o/, bc1.1) o..t cd\ is 

e. x c ~ s s , v e. L, ·-\ ~ e.. c. t Cl s s o ..f p e.o p I~ k r\ o w .., ct s , \I) d i 9 e.. n ·{); (2) 
~Q.Y-11(,~l'iGlQ..g v Sessions, fn. F1d 9'76;990, qql-995 (H·h Cir- 20n) (+~e. 
fC\;\L,\.Y-e. -~o con~ ,de.r {;ntt.nc.:a.l circ<AW1 s+et..n<..e..5 and. LAHernttt,ve, 
COf\da;on_s of rele.CLSt:_ whe-V\ se_·Hiv17. bttil (~S(.,\_l+s '1~ lr~le._ 
r'V'\Or"e +hc:Ln pl.A,V)/Shihy Cl pe.rson' f-o,,. +he.tr" poue..r-f-7 111 

v10 ll\. ti'o vi of due_ pro c.ess O..V\cl e.0~1A.C\.( jLts-+ice.Jj(3) B~c.,_,..Jq_n v 
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Creo,910-i 461 US 66~ 1 66~1 6'71-6721 f03 '.>C+ 1064 (193·3) (ei.1-lcll profecliCJ,
1 

bc.tr-") [Je, te1.d-0J lvY\p,ison me-vd· due. ·to ihcL9ency,)illf) U '.3 v S'cdern~ 

Yi I US 7 3 ~ 1 1 5 ~ 1 IO "1 S Cf 2 O q S' U9 8 7) ( b Cl I I i 5 e. x c es s-; ve w h ~ " ; t is 

vY\O,"'e.. th,,V\ ne-e.de..d. -+o cu.h'1Q.ve +he.. pv.rpose, -fo, l.,Vhich it was 
I WI r O 5 e.4 ~ '((\ 1 bl\; I_ w Cl s s e + Cl~ $ S" 0 I O O O ) ·+ ho u. 9 h I J j cl h CJ ~ 
k.VIOW H-Htf· uvJi\ lt1Jer- a.s bn.; I 0.VhOIAnt u.JA.S bl"-vi k Ol'i 5£.tpp -
CP 'Su.'ot.t8, which W(J..S edr-emt-ly e.xces5ive. bo.secL on m3/ 
lhcL9e,1ty cu1J Re.,le.vctnt FCtc-\-o;,-s f-or 'RQ,\e..a..se(Supf' (PSw.b~~•s~dfon.3,2) 

3.q Clb1,1.se.. Of O;sc.rQ.JioV'\ O.V\d. Cov\S't1{tA.{ioAcd trror- Th.e. o.e.Y\u,·d 
of the. presu_mp+ion of 1Y1noc~nce c;\nJ {e1..1 lLAv-e to COV\')id.~v 

{; V\ 0. VH. I CL I °' b ; Ii + / +o r "-V 0, ~ cl (,\ \ kr VI (,\, {i ~ e, s to b c~ i \ ·, 5 Cl 6 Lt. s e 
of d1.scre.t10V1 ~I/la C.OY1sfit,.,,Jio•V!ctl error (Sto.t~ V l4CA..ckiV'l5, 5 iu11 
Clpp let l/51 Y67-Y62? l/26 p3J 7'1718'0~{Wo..st1 app 20l8)f S+-ctte. V 1viair~lm 

I I ') / / 
9 WnClpp2d Yf2./JY·,p·3J ICJL(Wct5h app2of</ i Wtt.sh, C,vid- a.rt/~~3, ,~I 
10). 
3,/0 ffiootn<2.,~S- JV\ I;'\ 9fa.VY\ c..V)ci H~i:.b"1s ivi'1.. covid;lJio ... 1-al e.rror 

I.VCL~ &e.c.l(,l,reJ Moo\• hcweu,2..r o. vio \Clt1on o·f Cl co11st,ft-dior,al CJr 
s+Cli1A.+ory v1olt\.+!ov/ '1s not m'oo·~ ~.{ l1. c.01-v+ c~n s.+;1/ prov1J~ 
&c+·1ve.. relie.r. (P_e..vY+i\.1rctwi Co~~· V Se_,cdHe,) 28 w~app 11i 223, 
611,PlJ Z92 (11ff0\[Hec:.,f1ve. relief ccu) be p_rov:Je.J ·in r1-11 (Ase 

by reve.rsctl du.lL- ~o de..n;ctl of (OLLns~( or stru..cflA-l'e<..( error 
t..LV1cl~r LUe.c"-ve..r dncLlys;s; bu.t, the.. 6e·rt reJief ·,5 J;sm,'s'ia.1 
with prej u.ili c~ U.nGl Q.,Y- 8, 3 o..r. J / or Lhl)..p rn,rn / 8_,1- rre.ra. - f"r1orevio 

(\V\•'-\ ~~;) due +o gov er"" mQ._V\+a.\, m',scoAdu..d· on both ~l-le... 
c..ov..rh c.tlt\cl prose.c..,,d-o,- UV\dlor -forc.1Y1~ rvie... to c.hose. 6Q.fu.1to1 

riqhts. 
3.11 Denio.\ Of Cou.V15QJ- I u,a.s J"-h1et:l cou.ns~I o.t 4~\t ;n;fiCLI 
Clf pe.cu--a.nce ba.s~J OY\~ Wa.sh. lohst ,uf ,~"LO etncl ;+s (oro\\R(t Rew 
\0,ll O..raGl/o( c.,r,ticet.l s+o...9e. CU'\O.l~sis u.vide.r arli...c.c;1., ash, G.l\espit, 
CU'\J me.ne. {; eld. R Q. v~na. I ; 5 reiuin~.J( W eA.vev v r'fl "- ss nc hkSt Hs, I 37Sl+ it'i'i(zm)), 
3.12 LV0-s~\. lOl-l(,+, CAv+l~lO ClVlcl Rew !0,11- UV\cle.r t-tc.cll \~·Lo 
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l\V'\C~ i+s i

1

lihi;~~{;cJV1S us '.5hGl-ll b~ c\e,te.,,-m;vieJ by +he. le9is/afu,e 1
~ 

~CW 10.11, 
11
6a.se!. Oh one.. chc1r9e. ca.rry;v-..o/ 

1'.t~e_ po,ss-<?; l;ty of l:fe 
i r1 p /1,; on ( ( P ) 3), 1 s ho .d d h G\ v e. be.en b c.u I o. 6 \e. b y S' 4 f'li c.; en t 

ij . • 

sur/f,'e..s unle.ss i+ wo.s show"' i h CL tull blow11 a,!ver~;a.rio..l 

he.,t.r ;no/ w;th cc.n1.nH..I Cl\t\J 0V1 the recorJ tho:t 1 hCld Cl. 

propensity ·for violence. th,\f crel\.+e.s Cl subs~C1..V1~i,d \;ke.lyhooc~ 
of J,\v.9e.r to {he, GOl'Y\mU.V\1 ty or aV1y persor1/

1 

O.Y\cl fh~+ no 

conJ;t,oV\ or co,'Yl61V\c1-\'ioV\ of toV\J;-\ioV\S wil\ reo.S01'(.{bl~ aSHtre_ . 

fhe sa.{ety of the c.omrn\JI.V'l_ity or cu,y pe.vson (Rew I0,1L060110,Il.030), 

3.\3 lf\ ~~ case: 'there wo.s C\V\ adve~s-a.r,GLI c.onfv"ni<Lf1un (3~'30·17 
fX/S 2-~)j ,f w,\..s de-t~rm;V'l~J fhclt I wc1.s· D. clo.n9~r 45;(1), t we.is 
de-+-Q.rm;V\e.& +he~+ 1 woµ.IJ see.k +o ;n+ivvi1J0-{i wi·h1e.s·s-es- (Si.I.pp 
er sl,lb# 8) G\Y\0 Cl prote.c, +;oY) on.ler UJC\.5 i s-su.e.J (c p Y); Qljct I was 
91vQ..h a de facto de.V11C\I of 60-, I (1'50,ooo) by +he. {C\.ilu.ve. +o 
c.0V1s;dtv my f,via.ncial c.o,'\Jitions, Ho\.vil-V'2-r""j I w,LS viof qive,n 
counsel cv· cdlowe.c~ +o cc1..II w;tne55<25 or provic;{d acc.ess +-o 
~he. lctw; there+ore.J ,J 1)AL5 c.~eviitlf .. m

1 
c.onstifi1.{io"'cd ri9hts io! 

C.olt1-1)el, loV1~rovi+et-+,ovi 1 (OW\pQ.,I w1.\-he.sses,. du.e prote.ss1 eil,l~I 
j1,1.5tice.; lo..ir bc1.1 II ClVIJ {o.,1Y' conctti'o11s o·./ re.{eelse l)./'\(lq.r al"hc~{ 
1§10 Clvici Rew 10.11 (se.e.. a.lso Lls (onsf.a.(Ylevicls, 6,1JJI~; Wa.sh, (o;,1sf, 

O..V"fl~~ 2,·3,IY112).1h(L Je.ni'a..1 o.f (O\-VY\S"e..l i:i stnLc..{L,\_.,,~{ (,'-Ytt{ 

retu.;r-ts reve,r-Htl (R,,i;t. v Cl~rk, ~']'8 US 5i0
1

1;7·7-r;7'8(19i6), 

Ft.1.r ~\.-\Q..rl'\"ic,,e.J no "c.le.c\.Y- o..nJ. CDV\V;v.c.1v19 evi de.V1ce.. \.vo .. S' show¥\ 
C,\,V\J \t\O a,\{~vV\CLtiv~s we.r~ Cons,'J~v-e_J. 
3.l~ (r;·LwJ Stilqe.~ m~ ihitio.\ a.ppeo..va.vic.e Wt1.S" Ct c.ritic~l 
sto.cfe.

1 
re.<o."1A.iril'"l1 LOLtflSe.1 1 bll1~,l an:(I) I wttS covi1ro,r+~J by both 

}he. proce.duro..l st,1s·~~vY1 a.nd _o.n ~/(p12.,:__t ~Jvev-fo.ry nnrl need~d 
aid;"' c.opi""'9 wd-h \e-9"-\ proble.r'Yl~ as l kl'\ew Y\oth:1,,9 o+ CrR1.'l1 

Rew \0.2.1, Or av-+,c~I \s10 o.ncl I nQ.eJe.J. ctss,s+o..~11.:e 'm Me.e..➔ iV\9 
lw:1~]a.d ✓eX$Qry, ''(lASv Clsh, ½13 us 300,'3101'31"3, j/ LEJ?(,~ bl~(1cn3); 
O.)S,qnif:u1.1-1t consei-t-,e,,nces fo,- +he.. a.ccl,\,seJ[meJ re.suite.cl 



(i;ee., s0.ct,ov-,s 3.1, ),f·r7J \ ~oth9er'1 V Crillespie Cov..vAyl 5S~ us \9i1212 
n, lb, 11-i Set 2573 (wos))j (3) siqn,ficel.Yl+ r19hh wer{J__ lost C\viol {\rie.__ 
O'v\.+come o+ +~~ c.o..se.. WCLS S.19 V\;{i (ClVl+ ly Cl+re_cJe& (see s~J0··/7 
VRP Pf> °2')/ <;e.c..+.,onS ~.,I, .3,L/-J,J,J,1) (Aa.~~ V aj+u.<-a.1 l2W(\CltJp itO'l1 ~o~, 'SL9 
P2J l159 { Wo.sh a.pp 117'1)). Su cdso Hov~y V Uyus, 453 F3d trz1qp1 {'1th (ii,- lOo6) 
3.\S fY\ene.f;e.\J 'Tesh- YI'\~ 1't'i·1La./ o..pp-Q .. 1,1 .. r"o.,l'lc..e o,J,o me.e.ts + he fe5J-s in 
me.nei:(JJ. V 80~9 B~I F7..J G16, 6(jZ-6'i'l(qt~ Cr 1'781) QJ (1) s19n1liet,1.n+
rirkh weV'l lost (see. secfions ~.II i./,~-Y.~ l/.1);(1) 5h_;!1el-~ CMtvis·el W"l..ltll 
h(' ... ve.. be.e.n use.tu_/ (see S1cciiov1 ~.l~(i)J; ctvid.G) lAVlcler [l,,{ic.?\I l§W 
a.nJ Rew 10,11 H\E: ... me.nts of '(v\1 C..C.LS~ wo\A,IJ ~~LV.Z. b e,e,Yl +ed12d 
6~~ t.v(tV\(?.~S +estiV'nOv-•y ca,Gl -~he... ne.eJ +o :; how cl~.,_,r ,u,.,cl 
C,Oi'1V;v,c.;V\9 ev,Je,1c.e.., plu.s, as 5howv'"\ ih s-ecLon 3,2(2\ {here..wCt5 
Cl pro+ec.:ti'OV\ orJe.v 6iv2i~d on s,W11let.r- cd\<2..90..Lor1s 1 ctbLtSe ctncl 

rnoks+c.'\.t1on ,L., be CLJJr~ss a.s p,:,.f{ of +\.-ie Rekv1,1.V\~ F<.,1.ck1-s 
f-of' Re\e.a..-se whj<..h UJ~u.lJ a:fr~cJ +hi2. me(;+s du..~ to s,M;1~r a.llerttlio,,s-, 
3.16 We<.'\.ve.r Stn,uJ(A.rC\( (trror Clnci_ly·sij- UY'lcle.i--- We.a.vir v 
Mc,ssctch1,1.<;;e~s

1 
13'7 Sc.+ 18 99, /'W7· i'1oz; i'IS L fd z.d ~?.01 Ysl-431 (10n) H,e 

Je.\ti;cl\ of f..o-.,'f beti I anJ lea.st resfric.-Lv.i COi'\cliLov,s of re/ea.Se 
the,Mse.lve_s see.ms +o be__ s+nLdt-1.,,,.C\I ar1d f{J__CO--u/Y--e.. reversed 
ClS: U)+he-1 prote.ct 1h+eresh olhe-v J-hctV\ fAlse. COiH,,;ctio>1 Lke..: 
00 f ~e.. pre.. s-u.rnp ·ho V\ of rnnoc.ence (Si2dion 3, I); (BJ speed¼ ·tr·,,\\ { sedioM 
3.'7\ (c) no pllh 'is h r\l\e..h+ wi }hok t con v,c.4io1\ ( Bell V Wo I Fi s-h / y y I u 5 S"2Q . 
5"35 '/'JS(f lUl(fnt/J,· u.s Covi)t, CLme..r1cls b l~'WMh CoV\\'t a.r·tl§§3,11)Jo) .. I I I I , l1 

etu.o..l j \)..) tice. (sec. +,aV1 3,'8); anJ (e) freedOi'l'\ f't"DrY\ de.piriv.t.ht,1(\ of- L'fe, 
l,bexi~1 or p,ope.r+o/ w;lhou:4 Jue. proc.Q.SS,j (2)+he. effe.c.ts of-fhe.. 
Q rro r Clve.. s. 1 mp I~ +oo '1a.nJ to meas u.re 6ctsed on +he. do...n, a.9 es 
\;sh ... cl in secticms 3.'5-:J.71 e.spec..iL1.l!l.f whe.n e-ombihecl with the 
col-Ir+ ackv\Ow!ed9ed dClMct9e. <L,le. to pa.na.9e.. of ·f:me.. /,"ke_ 
ct~m;h9 V'ritWlO(r w~i,h PD eir:~,;6;fs wh~n ')~c;j_+i(lr she. c..o..n'f 
remember- (t-6-/S VRP p9s i~-o'g;CP491-~q4)(Do19eit v us/ sos us 6~7, 
b5Y, Ill Set 2MJ6 (Vi12..)),;(3) +he. error ;s ctlwo.ys {iAYIJa.m1'.nta.lly 

Vt 



urJ<-\1ir o..<:. ;+ rescAlts IY) prQ..tv,'0-I C.OV'I f:ne.Me.nt (o, no vthi!-..
rea.son th.C,(.r1 +he., si)-e. o{ ones wo.lle,t

1 
violtLL"'y Q.q-u.<-,1 )l,\,sti'c:e. 

(B,:..o.rde-n
1 

½61 US o.+665) and se.vev-\y dc:l,ma.9e..~ C\. Je:fenJant) 
o..b,li+y +o pre.po...,e o. de.ie..nse (B""'rke..r

1 
~07 U5,d 532··533; Ha.rris, 

Ill t,U,')2J ,.ti l/6~) there.6y deny;h9 the.m (l C.O'/Y\pkt-e. de.{e.V\se, 
con{roil\·+a...{;on1 4he.. o..biLty _+o COYn~e-\1 unJ. a. 4-o..;r ·ti--:a.\,~ . 
3.11 Prosec(..ltOI" r'A1scor1clt .. t.c:t- Ji') my co.se. th~ der1,o..l o+ to.if' 

bc1.1'I b,ls<l.J on ccb;Lty +ij po.y Gli\c[ le.a.st re.S'trichve.. COnc.Lfi'ons rJ{ 
rele,tse O.Y\J su.lf,c·,en+ su.ri·he.s Wl'\.S pr-in:1"1.rily irHt;9c.t<2.cl by the 
prose.c.1,Lio, who lh an ·CLdve.rso.v-ia.l covrf~oV1fa-t,o;•)J v.,1her-e I huJ. 
no c.ou.V\se_i O..VIJ. no a.cc.e.ss +o thQ, lo..w1 ctske,J for bc1.;l o{ 
~S-01000 i:incl <.t~eMpfe,~ +o mctke r'Y)e, home..le.ss 1f bCL.il wcLs me.t 
b~ LOVl{ih1V19 m~ +o 0-r().~S Htl.rbof' Cou.o1i-1 c~-30·-n VAPpr 3), T'1o.t 
wci.s Ct.Yi c.lct of misco:,,&'-<-c.+ o...s ·1+ violet.t'2J my c.on5ti tl,\,Lo;-1i;1.l 
(us Cv,,,d, Cll"'\evil 8/ CUo..sh, CoV\_-;to..v-H g~ IY, 10) (\.nJ s+,dl,L~07 R (W /0,'2,I 

o.nJ. o+~~r" ric1hh (CrR ·).2.} unJ it wcLs in v;olcJion of: RPC3,4 
(J) (ConJuc. t P,eju..c,!i ti()..1 to {he, ailm iV1; sh·ccfiOi-1 of fu.sLce.)j RPC 
i,Y (;) (D;sre90-.,.J ~or fhe.. ~\,lie__ of L~w\ o.viJ RPC i.~Ck) (V;"la.~:vi9 
Oo.tk of llHovV\tyJ; a,.nJ R PC. i.11 [f=){i)_(KnowiV\9/y Ci.s'ii~+i'r19 a 
~t,.(,J.9 e.. h;1 V ;Q 1,d e. C\. R l.<.I e ol j-,t.Jir._i cd ( OI"'\ ,L.uJ 1 s p e. c i fi { "'-II y 
C.J((J)(A)(Ol,,t~ +o ~e,-,pe.c..t c:LVlJ ( oMpl~ with +h~ Lo.w) 
3.18 FiA,H1e.rmore.., h~ rt1etk1n 9 the. stC1.te..tnen{ th.,L~ I 

11

de<Ar}y h,Ls 
C.on+o..c.Js OIA.t o·f S~Cl.ie.

1

, Sir"1ply be..c.0..1,ue, I ho..J Lve.J IY'\ o+he.r 
sfo.Ae,.s Cl. \oV\9 +;me., ()..901 +he.. prose.,c.u.+or ma.de. to..lse.. st"+~mevtt 
1.A-V\JQ..V' qA.71,030 th\As rr'\G\Klv,9 G\. m·1He.pv-e.se.n·+o.t;on +t-to..t was 
re.liQd upoi'1 IV\ V1dl,1.+1on of Rew 1si1is-,110 0-11\J fi(Wt/,I 
(T('l,lth·{LA--11 vie.ss in s+~te.tY1eV1tS to o+htv--s ), R Pc 3,'3(~) (Co..y\Jor 
To WGLrJ the. Tr; bL, rH\.IJ ctnJ R PC 3, ~ {c) ( ('() ;H e,pr e. s '2-V\ { ,1:Lo_i-1 s J, 
3.19 The, prosecu:tar 1 0-s o.. repre..s~nt~~ive.. c:Jt +l--ie.. 50\/e..re·,9r\ 

5to.:te. \'\ttS o. d(.dy +o ensure. rt\1 constdu_fiona.\ r;Jhfs C\re . 
no { v i o \ ,, t e& (St~{ e. v O I \'i vi e. r 

1 
11 3 W"' 1 J 8 l'3, g £ 01 i I 2 P 3 J 2' · 2 g (2 o nX 



y e1 1 k ~, o ~u; V\ 9 \ 1 G\.VH,{ Ci. c.-t\ v e I y '5 o it y h + ~ v i o i c\'-t e rn y v-, 9 h-b ·+o; 
trJ...lr b(.\.i I bccse.J. 01'1 a.b',li4y ·+o petJ> s li.f(;(,e_nJ Si.u; fies

1 
o..ncl lec:vJ 

re.5t,.;d;ve C.OAcLlonS o/ l"'el~a.se C\r.J e.~-u~I )u.si,'ce,
1 

Je.-;fife +he.. 
c.le.0-., Cll)~lcu,u s+,tt,n9 Su..c.h c.oviduc.t 15 imfrop~.,. a.nJ vivlv.·fes 
:° 1 C o r1 s L i l,\, ➔ ; o vt et ( · r ; 9 kf s ( s e. ~ s e c -ti o \'\ s 3 , 1 ~ .3 •. 1). F ~ ,. -t ~ e r 11-1 o re 1 

be.c.cu.Ase {~~re ·1s c~se.\Clw it1dicc-Jih9 +he. cov,1t.-1.cA·,~ irnp-ropQr-1 

j t i 5 Cl Is O f I CL 9 r 0.. n + a n ,l i ll -l vJ e VI+ i O i'1 e J ( s+'1-1 e V ~ 0 h h $ (} n Ir q 
W,Lsh apf 6'77, 685", 1~'3 P3A 936, qi./o (z.010), To pc..ni.phr-,ue (~o.prt1a.n 
S2~ F3J at !0901 +h;s \,vet.~ prose.c,l-1.tor,cd m\scoV1d1A.c:+ in its hi9h1Ls~ 
to,rn1 '" .(lo..1i"tl-Y\{ d'1sre.9ctr-cl -t~, +he (),V\;-\--cJ Shdes ct.hJ. 
W,v,k,V\9-h,., S+(A,+e. Cof'\stt .... -Lons

1 
o.V\&.. s hou.ld be de.JerreJ 61 

+ h Q.. <,; t r o Vi 9 ~ ~ t s a V) c+ : o n s c.l v tt i l cL b I e - cL 5 M ·1 s s a.I 1,V; H1 p Ye j t---cL c e , . 

3.10 D;s 1Y\1SSG\.I UV\cle.<" S.3- Se.,t,ons 3.17-3./q show ih,'--l fhe deriir,d 

of {c...~r b,.1i \ bet.sQ.J. on ~bd,t1 to p,~y, su-f(;(.i11.vi4 su.nLe.)i ctnJ. Luis+ 
rll.st,,-;c{ive. C.o;,i,L\io"s o.f rele(.l.s~ W(\S ·{let.9Ya.Ylt e,11-1c{ ill-1n4e..V1}1oi"le.J 
9ove.rnMe.,n+rx.l rn'iscovid"'-cJ, It wa.s etlso a,b,tn\.r-'1 Cl5 my 
·t'ree.cloM :~1.ts 51Mpl1 Je..pe~J~n+ Oi'1, how r~uch MOne..y I_~&t4. 
c1 n&.. no l I e.t1..r- llV\cl COV' v "'" c, 1--11, ev, Jenee wcLs sh o,vYl hr thit 
d,e. {cu:.Jo Je,~,itA.l of bct,Lor d<2.ta.c+o prevev1+C\.+111e. de-fet")LoV), 
I4 b o.lso ~\e.o.r ·HH\.t SLlbstclnhve pre)1,1,J,c.e. 0.-lfe.ctiv-.9 rn1 
riqh+ lo a.. to.;r" f>'";~[ eVISl-led per $e.chol'IS 3.1; 'J.Lf-],1, p..,q,f-herMore.

1 
I wa.s torceJ to choose be.'1w<2.e.n mu.\Lplt r'19hh) du.e. +o +ht 
re.sCA.ltiV\~ oppre..S5ive.. pn:.tf'iG\.I 1ncC\rcera.·i,on sever\-1 h~\mpe.r1V19 my 
d Q.. -f e. v-. '; e. pr tp u. \"'f,\. + i OA1 i V\ L lu..J1V\9 - sp ~eJ y hi·a. t I c.ot1. n s e..l, a fto,.. nty l 
c.l; e.nt pr; v il,1.9 e..1 co" {roV\hi.tioV\1 comp ell ,vi? w itne,s~e.s I se,l{ . 
iV'lc.rimirH'\:+,on/ ctVlcl ct Lo1npl<2:t~ c.let<lnSe, (see.. (P 1qq~zn; sedio'/)~ 

31\,14•3,:1) wh,ch is COh)+;+l-l+,oV\a.\\y un0;cLe.pf e1.b\e. ( B;+l-a.l<<u v 
Woodtor,l, J31 f=3J liS,Tl3 Cl.V1clvi,l (Hh Cir 20o3)j )ivYimdr1S v l-l\ ·390 US 
3 ni '3l]~J ~g Sc+ q6"7 (lq68). DijlY).i)SCI.I \.,{,1'1Jtv-- 8,s. is w1,1.rr'1.v1te.J, 

3.1/ DisM~))t\.l Ui'\&l~r (hu-.pm,tn P6\r+ One (us V C'1a.prnctri, 5l<.f 
F1cl I0"13Jl0~4C~th(ir 2.oos)-r~ wiy Ca.Se two )\;\.J9e..s1 m(.(a."'ly 



(\ V\ J f J w C\ y' cl s ( S '-'- 'f' p ( P S v1. ~ i:t 's I O (\ I"\ J i I) Gl "' J t W O _ p r' o ~- e, ,:_ r," f o ,,. $ 

Wo..\ke.Y (,\.~d fhe Ul'1e.th,Lo. .. l ( Lrro.,.fld 2 secLo,1 2,3:i,) trir1 H:le.y(9M1ey) 
hV\ow;ngly O..Y'\J ·wHh {l"'-9r0-11f ;11-in+el')i,on (9ohnson 1 IS~ W.tshQpp 

Gtt 635") VH,'l~de.J.. my c..ons+1t1Ational ricJhh ctV\d broke. the. ve.ry 
lo.UJS 1 ru.\es 1• c,1,nc,l c.ocles the.~ o.r-e '5WOv-n +o follow by deny;ViJ 
me cou.nse.( (s·ectlor'IS 3,11-115) cl.V\d fo.l, 60.i\ 0(,\seJ 011 my '1.b,L+y fo 
pcly 1 H1..f{;c,e1-,t s~ri+ies1 0.V'l<l le.a.st re..slv-ic~ive c.cnc.L+:ons o{ 
r<ile..a.se which res\,\l+eJ ~n ~ s19vi;t,co..V1t due. proc.e.s5 violCLfio¥1 

a.s d- JtV\ie.cl me. !; be.r"ty ( oppre.sive., p,e.. tri',d con+ine..wreV\+ ancl 

de. ta.,Jo proav~V\~a:t1,ve.. Je.+ev\'t10V\), propetf71 n-..1 c.h;ld (sechoYl3 ,4\ my 
fe<.ith (I"~) cv.,1d su.b/€-c.4e..& me..to c,rv1.e.l pL.LY\ishm~v1·{ t.N1f-~1olA+ 

Conv,c,tion(rJJ ctv,! de.vi;e.J y'Y)e_ 4he abilit~ lo ptipav-e., a. de-fen<;/!.., 
0,sl"l\iSs"-1 i-ll'\Jt\l' (hc1.pVl"a.V\ One, ·,s WCLvrctY\~-eJ, 

3J2 bi5r¥1; ssctl UV\J.e-v- ( Y\,:Lpmclv'\ Pct.ft Two(U\c,pw10-V1 1 ~21.f F],i tlt /08~)-

0isn.',ssld mety be. 9n:1.V\t.-2.d to re.meJy covistdu.-+io,'\u.\ or shifu.+ory 
violcl~loVlS; prote.c..+ j1.tc,lic.i•l\.\ ;v,,~e..91"1 ty, or to Je.te.,ir {u.+u .. re.. il_i~9al 
c.onJ~c.-k l\~ I se.e ·th:Y\9s: (\) cond;{l,(,f,·0¥1~1 o.1-1J s·tcJ1AttJ1Y viol,dio;,s 
o.re. c.le..lA.r 11 ev;J~..,+ il'l \hj5 9ro1.1.v1c( Ll) ct c.oiu·+; wheV\ it 
knowin9ly O.V\d w;th fla.1rllnt il\-int€.-Vt~/on {(Ails to proiec.t 
t-~e. t"iqhts of tL-1e. o..ccused (se.c.ticns 3.l,3.5-3,<?,J,ll·J.20) cu1c:l 
vi o l,i-les I h own co11 s fi·tu:L o", s h,..tv1.l~s, av. J r lA. I '1.\ (US Con sf. ame1-1d~ 
6,B)Y/ij w~',h [ov,d, 0, .... ·L\f~ 3) 20/2.l,\~;l,9;/0j (,~ 3.2, R(W /0,l./)) htts 
no inte9r;fy a.vi~ v,olo,·tes +_he.. doch-;he o{ the. appt2-t1.rctrice 
of just\c.e..; CLV\J l3) -i-h<L pr~d;ce of e.xc_e,s')ivt bcld resu./f;n9 ir1 
de. {~clo pr~vtvrh-'-·tive.. Je.+~n-tion ;s bo·th com mo~ cl1nJ. uh_j1AS ·~ 
(US v f;Jle.v

1 
419 F3J 10'26; 10'2.c] (q~h Cir 2005)), it is a de.o.r vir., l~tioh 

of e~-lu~I profed101') +h,~+ i0-r-9e..+s ct c.l~ss of pe..ople.- ~he., 
·1r1,Lq~nt- <,LV\J doe.s d~mct9e. +o +he.ir liv~s <,thd Je./ense, t1S 

si9n:f:ca.11J as spQ.edy t,;a.l viol,d,0111s. L,~~ spe.e..cl1 +..-;,d 
vio \,d:ot,s it $ hou.lJ be. de+e.r,.-ed by ·fhe.. s+ron9e_s+ 
S0.1"c+·1on'> a.vo.;\able - O;smiss«.I LUJh Pre.Jv..c.Lle, 



G-ro\.\r"IJ 4 - V10 \o.\;oY\ 0( V'r\Y Ri9hfs Undtr TiYV1e. To Trio.I (C,-R 
3.3J O"'d SptJ.edy 1 riul 

Y.I I WC\.$ de.n,12.J '(Y\~- ri9ht.-:. to a. 4;h1~1, ~v--1a.l (c,,R 3.3) 
0.v'll !or c, splledy {v-,ct I ( us lo"d, amend, b; w~s h. Co,n L art IH 
JoJ n; B"rkQ.r v WiY\50, 40·7 !AS 5"1~, 530·· 533, q2 SCf 2/ZL {1n2) whilh 
ct\so viol~{e.J my f

0

19hh fo: (I) ct'-\€ process (us V Lol/({5(0, Y3i 
US 78"~

1 
,iq-710

1 
97 S Ct l0Y4 (1qr7) (Jelety of spee.,Jy +,..;,,I violtlh~s 

ctl.le. pvccess r;9~~Si US (~"1d, Glvnend, l~j Wctsh. Covist uv-f.l~ 3)\;(2.) 
f,..ee.doYV\ from pun;)hme.V\4 ptior 4o C.OV\v;c.iior1 (e<!.II v Wol{i~h, 
~41 US 52.0, 535", 'H set ii61 (1i7ti)(pre.}r'icd ckto,.',vH:e.s cc,V\nct b"-
pl.lV\·1 sheJ)) ct s I wets 9 ~ VQ.. n Je.. ./~d-o p,-~vel'ILA; ve. JQ, tevrti o V\ 

a.v\d, oppre.ss~ve. pre..tr\c.d IY\C.C-.v-ce.ro.toV\ (see, Lrov-v.J 3 sectiov\5 3.1, 
3.~·-3.1,3,20; SfvJe. V ~(1h9'~n, 37 w." O.pp 11~ (1qi~); st~te. V Fl,vin, IS~ Wn 2J 
193,100,110 ~1d 7Yi (W,tsh 10o5)(+~e. p~lrpose of CrR 3-3 i~ h, pnivevd· 

1,1.nJ'-<e. ½J.e. tC1.Lt~J a.!t\c.l opft'e.ss'1vQ. 
0

1V1 c.c,J·cerct.~1.ov-i priov lo ·{r;,d); 
U.S Cv"'d a,vvie.1-1J IY;W~sh. CoY\s4. «.vtl~3);<1nd(3){ree.clom fvom 
be.m9 ~orce.t4 ·to choose be.+we.evi two. c.on5+i+~+10V\cd ri9i,,f 
j n pllrtic..u.[,:q, sp12.e.clx iricd ve.rse.s:(AJeTTec.tive (,'\.\'\d. pr'<-po..r(LJ 
e,oul"lse._l;lB) 'fY\e.o..nivi9fu 1 · self- r~pre.se.n~o.+ion i (C) prepc:\ret.f10V1 o{ a 

toMpk{e.. de.+eV\se;(D) ·1ntevviewih9, C.01\tr-or1tiV'l9
1 

avicl Cros-s
e.)C.c.uv,iV\cl \;"V\ of witv1e.sses (se.e (P \9i-11s tor w,tvH~VieS l wCL~ no+ 
etbl~ to (ont~~+\l[) l0Mpe-lLV'l9 wi1he.sses (see, 0-lso (P 11q.1,13

1 
lP /~7-

1%),(A-E Cl(~ Covered. uvide.r us (cr,sl. O..Me.l'\cl$, 6,IY ,,.-..a W"sk (,mst 
et.,t.\ §§ 3, l 1·) I 

4.1 Cr~3.3 T;yY\e.. To Trial V;o/o..tioY'IS- Th~re. we.re. m1,tl1iple 
co1-J-;r)i.AO..nes o.s notec.\ 11'\ Sv..pp CP S-14.b#'~ lb, 1c1, 23; 261 u, 2'3

1
361}9;~/,¥), 

Yb1 S-O,W) S5, i1, ~I, q3j q71 103
1 

101, 111
1 

IIS, 0( pcv4:c.£A.la.v in{ere.st UV\de.r'" 

Lr A 3.3 ve..rse'5 B~rkQ..r a.rt: +he. ol'\Q..S s+°'-}h9 11 
hy o.9ro2.e.Mev,~ 0 { 

~kq_ pcLv Les ( si9"'e.d by +he. Je.:{ei'\Jo:V'lt) w h;c.h wen~. ""+ 
s, 9ne.d 6~ me. (Sv.pp CP S[Ab~~ 2<31 31, "IO, 66, ~OJ s-s) as ret\Air-{,J. by 

1.g 



CrRs.3 (.{) (1) ClS +he..y ctrQ. th wr,tir19 dV'cA. b1 q9reemen+; 
tlA.vtherMore, s~,pp (P Su.btr'.s 2S1 41 1 80 H.em to move.. 4-he... fritd 
Jo.+e. be.yoncl +he tme..fro..m~s cdluwe.cl iV1 (, R 3.3. 

Y.3 CrR 3.3 W~~hclra.wc..\ - The.. )t.<J912. also reset my , 
c.CirnMeY1c..emeV\·{ ct.he~ -t',Me, +o ..\-y(a,\ d,d~s fol'" c.\ w1~h,ln\wc\l 
(Su.pp (P ~1,1.b~ ~s') whic.\i\ is no+ +he., scime +h~h9 cu: o. 

d1scc,u.a.,\;f.co.:t:0V\ Ul")cte.,.- Cf"R 3.3 (c\C1)(v;i) a.s there w~s no left! 
rel1.son ·+o J·1s~,t.1.-CLLt1 f't1t, H,1.u.M, ~e. wa,V1fe.& +o uJi +hJva..w ctVij 
I a.._9 r,e.eJ +o i' +: . . 
Y.~ CrR '3J lh\"'" C.h~r9Q..<; no+ bro.,L9htto fri"-1 'l»1+h,n fhe.. {,·W1e 
LYYJAs ;h Cr~ 3.3 5ho.ll be. d',sm',sse~~ wiH, pre;u.J.,ce.., 
4_.s 5p<2,ec.l1 I rio .. l V,ol~{1on - _Fcll,1.V -la..<..tcr-s pli..-\.s oH,er re.le.vM,+ 
fo.c:.:brs and Cl(l.1..t~st-0 . .v,(~S show spee.cly fv-ia\ violcltion (Bark~r-
40·, US Gl't ),30*533). 

Y.6 Bc\.v-ke..l"", On€: Lev19th .Of DQ.,l,1,,r- Crev,erc- II~, o.. dela...y 0 ~ <,lhou.t
oAe.. ye_.t\.r IS pre.s-u.mphve.lt pre..jtA.JiciQ.L D099i:ft- V us; 50S us 
~Y-\ 651 n.1, Ill?(~ 16i,G(\qc(l). My de.l,1.y ~C\.S tv-~;"1 3~30-/7 
(Si,\,Pf CP Su.btrlO) 'to 7-3-18 (Si..1.pp (P Su.b#-118),ov~v {-;{-+~en 
months. 

4.7 8o..rk€..r- Two: Re.l\.So11s ~o..- Oe.l,l.y - I believe +he.. foll~wiV'IJ 
reo_sons tor the. de-1,\.ys t,ve..i9h ;h fG\..vor o{ +he.. Je-fe.Y"\se~ 

4.&D~lj).y 01.H?. To CoLLr-t Con1e.stfov, con9e.s+;on is not 
o. va.LJ re.a.son tor C\ cort+i\/\uO.Y\C€.. u.V\de.r e1fher +·,me.. h, 
1rlo.l or- speeJy +via.I c.tnJ r10 pre.,Ju.d.,ce. ClV)ctlysis is 
reiu.iY-ed ( S+o..+Q. v rY\,tc.k, 39 Wn 2d 7'681 79Y1 )7b P2d Yi./ (Wad, 
l'l7~)j Sk+e.. v kenyor1

1 
167 WviLJ l30j 135-/39, 1/6 p·3J /02y(Wc1s/,, 

7..ooq)). I+ is c..le.cl~ +hcd· +h<L C.otAr·h i'h C-l+C we.re. 50 

Ovtvc.rowJe.d +~a.t thQ. \u.w \;br,1.ry ha_J +o be. re.wiove.J 
+o YhRkt UJG1.y +ov ctit\ aAJ ·,.+,oncd C.Ol-lvf roar., {Y-10·•/g VRP 
p9 198'). It o.ppea.r-5 thel-i- my fr-i(,\_I doJe. o.f 8-8~11 wa.s 

Je.ni<Ld d~e... h, COlAv-+ c.ov19es·f1ovi cu +he... prose.LuJ-or-



\I +h i n cl I ux. + e. -s ·H1 i s i s a vw e.,,. o V\ e a f Hw s e.. c ll s e. s s eJ or\ +he 
~H, 11 (7-17-/7 VRP p9 2 (,L,~piud~ p96.) j however, the. CoiAv·f ,{a;lecl 
to mllk~ +~<L re.tl-\;reJ deto.,L of the coV17e-st;cn1 on +~e. 
re__e,o,..-J (ke.nyor,

1 
16'? Wl'll.A l\:f 13CJ), The. pro~e.c1,1.+or +he.Vl ma.k~s 

(,\ bn~l {o-ith e-ffo,+ +o del~~. my -tri,d ( md'ie.el~ v 81(,\nC'\S; 

3 3 6 F 3 J 8 2 l 
1 
S 16 ( 9 th ( i r 2 0 0 .5 ) (c.J i I i.~ en t 9 o o d f ~ i th e ff ,n· t 

re.\l'~;v-~J)), 6
11
~. pv-e.vtV'lt·ihq ·t~1a.l Oi') CliA9(;(.sf Id -·5r-J.: by sta.~;n9 

D<2..t, Fr-1Hs 1s OV\ vo.cC\.~10:,1 (AV)t,( du9ust Zi')d, bu+ f~1Lvi9 to 
ex:pla.i ~,ii) why he (~n~o+ -le.sl,{y On a ... r,,_d- Znd or J,.J, a_.,J (~ 
wh1 ~15 ·i~s+,mor,1, WOl,llJ be ne.ecie&. c1.~ he w1,\5 only_ 
ct w;\r\Q.SS le the.. toreVl\k IY)f-e,fview~ (7·6·1'6 t(2~ p9s 2,b) which 
i_,Uer-e. also: W;f.Yl~SSQG( by D12...t, Retmiv-e-)-, m, ke.. (la...-k) C"'rrie. 
O.u.t1..'1\, Oe.bb.;t Rose, ClhJ.f}<l..s\ico. Bll,rCL~a."1 (rd\ v;cle.o +a..pe.J ,,nJ 
r e_c o.,.. Jed ( t-6 -18 f x lJ P1 b); Od'Ht +ret"' 5c. ri bccL ~t,qr -th Q. v \'V\or~, he 
WCLS v,e.v12.r udlecl to te..•d;fy CLt O..V\y hectriVly or tv,,tl (IIRP's 
I-L6-l81 L·G_·-13; 7·3,.1'3, 7·S·li

1 
7•6"1'3)-pro;.1in7 ~e. WCLS no+ GlV\ ess·evil,td 

witness, The. €..hd. re.s;,11 .. I~ of. +he. /,()..sco 01-1 7·/7·/7 wcu 
+hGtt m~ ,tv-icd ·d"-{e. VVO.'> pu.sheJ o~-\: 1,,tnLI iO-i7·17 (Si.tpp 
(P )1-Lbtt: 2.i)- +hl"'e.e. W\OV\~~ et.fi~v fi1e. l,H .. ttnn9

1 
b,3 dtt~~ pat;} 

t~e lcLSi sd1~dt11.l,i& ~v-10.I Jo-.te. 1 tAncl. 31 d.o.y ptt_st _f-1,,~ la..d 
C, R ·t·s ·+ime. to1 fr;~\ wo.·,v~r of i-10-17 {S1,1,pp CP S(,~b:tt 26), 
Fu..v-·h\l~ .. ,,-move. 1 1t WLLS ~oh_e. by 0-. u.;,,.;f+en ct9ve.eme,V)t of +he. 
P,Ct-~+ie.s -+~\c\,t wcLS ho+ si9ne.d by me,+hus viola..itny C,R 3.3 
(-f)(i) l\nJ mcllt\clt1,,f1\t\J. d',sl'>'\issa.l ·,V\ ClJJ;+10V\ ·+o-fhe._ c.ou,r-t-

c..on9e..':.'tiOV) issu.e.-. tor spe-eJ,'f ~YiC1..(, 

~.1 s+a..te. l1ot Re..cu;l~-- c~V\o+-~e..r -(Cl;lv.r-e +o WH\.ke.. a. J;/·19t?.nt 
900J ~f'A-ith e-/fti..-t come.s ~+ q-ll·-17 VRP pf; 13·1~ ~vh1t..r'2.. th~ 
P""ose<.,LLtor Gtdmi·h tho..t she... hRs "- lot of CP) rec.ords 

rQ..ICl+~J to tV\Q.. LCA.)~ Qnd 11 

probtLbly" r1ee.cls +0 11

90 {h,-ou.9h
11 

+~e..m, no+ oA\1 '1s 4h:s ll c;pee&y ➔(;Cl( issu,e. bu.+;+ is also 
o.. Br-et.iy violcd10"' i ssu.e. <1S a.. -spe..c;f;c re.f1"~s+ Wll\ 



n1 ~ cl ~ t c) ,.,.. l\. V\ i n i e ( V j ~ l,U ( ) 4 pp ( p ) t•I. b :i:t 's 6 OJ 6 L) w he, y- L p 0 
~lle9e..s e,tbv1.se .. b~ me. 61 ()_';1h9 Y\'\ik~_·,V) _monders-, Tri( to 
1n_ve..nt Cllle.9a.i1or1'5 CAv\cl plea.Se. hQ,v CPS ih+ev~iewer, 

wi,ic.h 9oe) -to {h~ vtrcu.1·ty IA.V\cl creJib;li~y oi PD ancl 
Cou.{J be. +h~ b:i..s1 s ·fv,.- v-eetSOvHt.bie... e,lou.b+. (l\hc violc.fes CrR•U(d)), 

4, I O O t2. n i o.. l Of Cl cc es s To C j v i I (_ o \.1. V'I s e \ - ·1 h e. S t~\ ~ e.. v ; (,L 4 he.. 
S h e. ..- ; ff b l o c, k e cl VV\ 1 R Cl e s s +·o YV\ y c'1 v ; I co LA V'I 5 e... I i n t J, e 

de.pe.ViJe.vH.y 11-7-00'385'-9 KhT, wh,c.h wl\S ba.s<Lcl oV"\ ~he. G-H( 
pro+ec.\;ov, orclu- co-.se. ll-l-00133 0-~cl the c.rim:vH.t/ a.lle.9et{;/,l,1f 
1n this c.cvse. (CP31Y) o.r,J 'fY\~ cou.V\s1:.I +or- .\-~e folAnJe,J 
c.,h°'v-1 e.. +ro':". G· H-C. cl~1)eV\dehcy _IS- 7-00?.J.. 'l-Oj +hus1 cleny ivi9 , 
me. the. ex. b I L·t~ +o show:0) +V1e mvcl vt rY\ ~ n't of G- HC C.P S CAnJ 
ShQ.,i«i inc..lv\.(11h9 some.. vvho p<u--·Lc.ipcdeJ IY\ v"l\_y Ctrre.s+ 
Cl "' cl I V\ V e. ~ ~ i 1 "\. * ; 0 "' 0 -{ i h e. s e.. (_ h CL V" 9 e ~ , i V) ty\ LA, l -\ I r \; (, r : M I VI Gl I 
ctcts Clo/Clli'\St my S01\ CLV'cl Y"A~se.lt l ~+ci.t~VY\eV\+. O+ 
[xcep+io;;,o..l C.'1..')Q. se.c{,ol"\S A.l-A,s) whi(h goes lo pe..rjLAr-t, 
Motive..

1 
bil'ls, _cre..J,6\ \;ly, cu-,&. veVitl,ctive prose.c:,\A.t10,11 ~V\d(2) 

fhe., ille.90..I o.c.Js o{ Oe.ctnY\ct1 her" ctV\cl PD d.LlV\9e.r. to my5ell 
o.~J.. m~ son) os,d mo+,vQ.. +o1- +he,. k,J:s +o \ie, ( 5fitteme.V1t
O{ 'c.x.ce.p{io"',LI Cc..s12. secti0/\5 t6- C.\ E,i) whic.h 901?.s to pe.r)\,A.,v-~

1 

mof,ve_, plci-vH\lhj) bia.s, 
0

ClV\a_ c.re.-clihility, C\11 of wh,c,h WOi-Lld 
h~v~ bee..n a.dcl,re.sseJ IV\ ~he., &e..peVi~_eV\c_y Ce,t.Se.s, cdo~9-
w ,th +he. ur I i'°V' I Vl Cl, I (,\, I \ e..9 cc1' (} i-1 s Cl V\ J w i + h Ou .. + w h I (. h I 
c...o~lJ. nof Pr".~pa.v-e. C\. CoW\ple..te. Je;,f~nse. G\.V\J wees Jl?.iti·,e_J 
a.. \e..1a.l oppov-ttA.V\i{~ +o iV)+ev-view the.. wi'tnt55es {roVVi 
C.. P 5 ll 5 w e..11 ll) Dec,\. V\ n ct 1 PD J C:.L V\.J Cl 0-
~. JI Fo.;\u._,e. To IY\ve...s+·110.+e- Re.la.{iV\9 +o 5ectioV1 Y,101 +he. 
Sheriff +o.i \~! 'iv-, '1}s YV\GL~d,+ory du.fy +,, mak~ a. 
c.ompla.iritJ 1nve.sti9,d<!.., CLV\J o.rres+ (Rew 26.Y~.l60; Rew 26, 
YY.050; Rew '7l/.OZ',331j Rew 10.n.010; S+a.f~ v T w:lc."'e'' ✓ 6/ Wn 1d. ~OJ 

~08137S Plnd ~.44(WcLsh 196'3); RLW J(iJg.010
1 

RCW 36.i&1,0t1) concern,n9 +he. 



Qlle-9CLtior'iS 'in 7-6·18 Clx ll(jee. 7-6-1$ r;__x.2'3p9 5 10··21) ctviJ rn /,+i ~ · 
( I -l 6 - rn iJ R. P p 7 5· 6) w h', c. h I 6 "'L e. v e. s °'-Is o v ; o Ill 4 e. s t h / 1 a.~ ei 
L,{,\."\clQ.v RCUJ'.s ~1...1.0,100 Cl-nJ 4Z.2.o.OZO, Thi5 dQ,nie..J W\Q.. the. 
o.biL+y to show +he.. sctM~ is.s<-~e.s .l,s+Q_&. ;n sectt'on ½.IQ Ci-2) 
O.V\d a.c+u.a..l(y pre_11Q,v1feJ o.. m1~19c1..fih9 Je{e.YIS<l bcoecl on 

bo .. +{~.v~& peJson ,;yvtdr'oh'\ Cll'1J Ca.ssa..vidv-<A synJ..'fome which 
de.Yl·i~cl me. .\.k{1__ o..bi~i-ty ·i-o p,--ese.n+ a-vtd_ pr'e.,paxe Cl . 

co rn P. I eA e. d. e.:F e, n s e (A. V\ J ·+ ~ u. s w, y r J 9 l-1t +c, Q sf e,ed y + r- i c.d 
a.s ·fhQ,re., wo.,s n~ve-v a. po; n+ w he-v-~ I co t,{,l cl, helve., 
pre,pccr.e-J ct. cowiplQ..+e. de.tense w;+hou.:t t~(!. ivi+or-rn,>t·Loh 
in G-rOlAV\d 2 sec.hons (.)r ct.nd +~e. 5how:n95 of per)uvy (s+a.te, 
v ~c.Dar\ie.11 83Wn O.pp 17q, lio·l~l, Cf?.OP2dl21S [1'196) (pe.v-ju.v

1
,_; 11 ,e{Gt-ted 

civil CQSQ..") 1 s ctl\ow ClS ev1de.vice., ih e,r;h-.;~Ht I Clues )t rvwf;ve.,1 
?;li.sJ plClvi,n1V19i ~re..cLb;l;fy 1 avid ihe ih)€-c.fion ol persona.I 
1 h+ere.st I n t-o ·H,\ e... e..V1t or c e.. me- r1 t p roe. ess aY)cl prose c1,l +,ohs 
Je..cis10V)s wh;e,,h rcL;se,s serioit-S consh+l.-\,+1or1a( 9u.e~·tiovis, 
{Boid,e,V\ kin:.hQ..r v ~~"~es

1 
y·)l( GlS 35'7, ·1-,65"; S~LE,l 1.c.,i6oY{/978)) 

fr-oM }he. issue.s ro.ise& :n 7-6·~15 t..xll c-tntl m~ /eHer. The 
·fo.; lu.re..s by th'<- Sf.a.~~ Lste&. i\t1 C-r-ot.Lnvl 2 o.r1J 6-roi.o-i.J4~~t~-~-!1 
a I so J e.n, fld.. me., my r i 9 h~ f-o co LAY\ s el, e.·ffec +i ve., co 1,~.YI s e,,/, 
LLA-mpvtl5,ory process, confro'v\fa..tio~ CLV\J. c..v-oss-e.ia.mtnc\.t-lOr) 1 

ClV1cl o.. +°';r fY-10,.l o,<:> Lui-~l-tou..+ the..--Br(A,d.y, perjf).t1 1 mo+ive., 
b:ets 1 pl,t~n,h9 1 CLvicl cre.&.ibil,ty- evicle.Mce. none. o+ +-hose 
ls vY1 e-0,.. V'\ 11,,\ ~,-t (,l, ( l y poss i b I e. 
~.11 D12,n1Gl\ Of Bro..dy t'Ylo.t-evial-The.. de,V\icd o~ Bv-1'.tct.y rvia.t~rio.l 

Cl.S showri iV\ G-r-ou.V\d l and. G-rounct. Y sectovi ~.9 o.lso Cll.used 
cleJ,GI.~ CLV\cl Je..nicd o+ spe.e.c!y +via.I QS w;tho!A.+ +hcl+ 
i r\.fDv- Mc;t,t, o~ +heire., ~llS no WCLY -h, ev€.-r pri! ... po.r-e_ a.vid.. pr"e.S~I'\+- . 

o._ c...cmple.J4L Je.Je.viSQ ( G-rol-lvi& 1 se.c..i,or1s 2.l,Z.,3-7.8JL8
1
1,1s.2.19

1
1,11-

i.l\1.15; Cr.-01, ... 1'\cl Y sec,fi'on Y.cl), Se.e.. also St·o-.t~ v Pv-ic.e., qy WvilJ 

~10
1 

i1~ 
1 

610 P'ld qqy Cwtt-sh 19%0){ lcJe.. d.isc.losuve of 81,~a.d.1 

Yl 



_mcL~JGv-ic-.l impe.rm'iss,b\y pt'"e.Ju.J;<.e.s sp~edy ·h·ie1.I) et_Y\J US v l--"ve..y 
l.~y F5u_pp.3d I0~\/064(7..018)(5-1-<-'-te..s .f

1

a..ilu.,-e.. -h, ;rne,e,+ discovery 
ob l;~CLt10V15 d~v.,es de.fe.hdo.vit +he.. r19h-~ ·+o (,1. sp~ecly trlcd 
o.ncl the_ OV'lly vio.ble- ~emecly ;s J',s M·,s_sa.( w;-H, pl'e)k1,i1c1 
4.13 OQV11ltl Of Oi'>Cov(L.,~ ·- I hQ., S+dQ...

1 
ivi ba.e,{ ~itl-,

1 
de.hi~J VY\~ 

Qc.c.Q.ss- -f-o J;5c.ove.v-y a.nd 'f'Yl 1 ri9ht -ta a.:#orvH1.,y/d,enf 
co~{;d~V1ha_\,+y by t0-ki1-i9 my, no+e.s troM (,tiscove.ry tha..+ were 

tV\le-.Y\d e..d ?o, fY' ~ a:Ho ,ney ( G-rou.viJ I SQ.d·iovi 5 l. l-/, I :S) u.;0.i c.h 
p,e.JL-Ld.1c~J m'1 cu,"J m1 cl·+tovn~ys o.bility -k, prepcve, "-J 
pre..-S'l.V\t a. cov'Vlple.Ae. d.e.f~v.':ie /n a t,\'Yle..ly rvio..nnev- o..V'ld 
Jenie-cl l'viy r11h+ ·f-o (\. spe.-e..cly +v-,td (C·r-01.,1;v-.J I sec.+10V11.8) 
~.14 llllow:n9 mr. ty\;~ta.shk;h To LU,thJY-e,1,W- as IV\dic.cLt·et{ IV) 
G- r" 0 u. VI (J 3 s e, di' C 'r\ s 3 ' 5 C ~ ) I 3 I 7 s O hH. w h e. Ve. 0.. (' 0 i,{, vie,{ 1 -( ~ -I '6 C\. 

c loseJ cor1ve,nCL·t;oV\ ·took plcu.e. whQre... the.. prosecu.+or 
cdl~9e.cl +hc\.t I hctJ f-hr~a.,tene.Gl to phys}u,lly ha.rYYJ my 
co,LnseJ YYh-. h1l1A·ccshk1V\ (8,ieJ o+· Re.•;poviJa,V\+ Prs J-L/i see 
etlso Supp CP Sl,(,b ±± ~q pq 3 e.vi+ry {o, l1-n~1a-). no Bone- (IIA,h . 
CtV'\o..lysis O((Lire& (Sto.+~ \/ BovH!.,-Cl(,{,b} /2.S w~1cl L)~, 1S-'8-7..rq, 
qo6 P2J 3'25'(1~9S-) o.hJ, I beJ,tve lhlJ also cour1·+s a.s an 
expa.r'te. comr,,1u,n;ccc+ion ih v,ofa.Jion o{ (JC (1)(A1(tf) a.s I 
WCLS i'io+ )V1+-or1:e..J Je,~pite. rYly spe.cific re'C'u,e~~s .f-o, 
opivine.ss (S1,1,_,pp CP Skbtts S"6

1
5Y; CP 380··'381J o.v1cl 1 wcu 

~ 0 V) s + n,u:.3 i V ~ \ ~ J. e.. V\ i eJ (, 0 u. n ~ e. I cu Vr\ (' rn i _)}a_ s h k i h s . 
1hte.l'"es+s 1n w1thdvCLw~I (2-6-/8 VAP pq 13j z.-ca-1~ vfJ..Pp 95 llf5

1 

IS-s;1·14-l1 VR(->pqs l5'5'-156,IS5-li6) IS j\') cti'rQ.c.f c.on-flic.~ wiH1 

VYI~ i1-1te.resl 1
1

v-i ke.e..pin9 hivn Cl.-5 c.01..u1sel av1d ha..vih9 a. 
spee.cJ~ +v,0-.\ (l-l·I~ vRPpqs /%-If) (riotii-to/ l ha.v.Q. no inte.re..st 
1n 

11

C-o"'s·1Je.ra.b\Q... d.e.\o..y
1
' it v.e.w C.O(A,V\Stl we.ts o.ppoivifeJ); 

1-14·1%VRPpql~l) wh;Lh see.ms t-o ir1c:Lc(\.te a. c.onfict of 
1V\{e.re.s+- th(,\.+ r~~\A.;r<2.d VY\~ presence ((o.mpb12II v R;<-<l- 1 '302 

F~l sq 2, fs1~ (q~h Civ 2002-) ( cll-\e. pvoCQ.55 r19ti+ +o be.. pres l2V\t 



v,o\C\.{{)..cl b~ e.~clu.s;OY\ tr'OW\ lf\--C.hctmbe.r d;sc.c..ssio.-, o{ (Ohlltc.f of 
1V1·l<2.,r-~d)), There. w0.'5 a\50 bC\-c.l fci.it--h cq the. prose.c.u.for pi...iShe-.J 
tor with d l""a wet I ctl'\ J pres e .,y{ e J UV\ s u.b s'te<. vlt ict. ~eJ o. lie.?c~ +ions 

lo + eo. c h me + h ,1. { I w o ~l Id 9 e. + t he. 5"" me.. I e v ~ I of I~ i''h 9 
CtV\d ine.ft~c..,l\ve., r-ep1,..es'<-vJa-.+10V\ ·trovY\ o+~.e..r p(.A,hlic. 
Je:fe.V\de..rs in G-HC (1-<t-lt vRPp7s ILJ3-\4qj 2-14-ll V~P p9 111), 
Th~ doseil a.,lle.9clt'10V\ ullowe.d t'Ylr, rr\'15ta.ch k,V) to u;;Jh dniw 

, (1~1Y-l'o VRP p9 l'86
1 
(1 wo(/4,lJ be. wi l!ivi9 -h, 90 OM 1 buJ I ca;v11./-· 

Hs not worth m~ pe,rSOV\ll.l so.feJ1 i ., '')1 cu-,d adde.cl aV'lo·f-her 

f;ve, t'Y'lor1ths of- ·fr,'ttl de.la.y, 
4.15 Fo.1L,1,ve To C\ppoiV1t Vi,1.b\e. Cou..visel- ThQ, (.Ot,1.r-·t +-a..i led in ,+s 
d1-d~ t-o vna,ke Cl J;lire-vi+ 900J +CA.it~ e:ftc,r+ td b(iV\1 me. +t1 t_rhd 
whi \e.. cd~o v1cd,\.{;\t'\1 my riqhh ·to (.,OllV\Se-1, due_ Process, 
eq,-u,,~\ pr-ofe.dioV\

1 
Cl\l\J -{o.,,vness· (Rtw IO,toL0~5j(rR3,l[b)) by 

+·ad1V\9 to , appo;~+ C.OUV\sel o.f+€.v- m,-. Yr1;Jtcu.hkivi5 
wit\-\Jn,'-we1.I CLV\J lhe..ri f~ilil'"\9 +o ve.ri{y fhet+ V1ew 
COv\V\ sel \NO\Ald re..p re. SeV\+ me_ (s,.,lpf) CP S\,1.b±f:s i,;-J ~6-8'8) q/-'14, 

q7) which re.suJ+e.cl 1\--\ nec\.r ly a mon+h (l-14-IZ to 3·9-18) 
wi+houJ (OL.tnsel or C,\cce.ss +o +~'<- c.01.u•.fs ·-there.by 
de.l,1.1ih9 5pee.dv lr-ie,\L_ 
~.16 Tr(,\,t'\script De.(C\.y - lr-o.Y1sc.,riph o{ the.. <-h,ld heclrSt'.\.y an& 
compe.4evic~ repor+s were.. or-cle.re . .J Oh ~-16-1'6 (Sv..pp [P S1r~btt. 
IOY); bvJ JIA~ to ina.u.u.rc.\.te Joc.k~+ notes a.vi&. c.krk V\o+es 
( ) - I lj - / z V ~ p r f> 1-3) we ( e.. V'\ 0 t CO VY\ p I e, + e, I Yi Ct V Cl i I 0- bk l,L Vl til 
o.t-+e.r 6-4-IZ (6~4-lo VRP pq lq3) wh,ch de.lC\.yed cle . .te.v,se 
pre..po.r-C\-··Lo.V\ by cdmos+ +wo mo~+hs,lh1,1.5 d,e,la.,yiY)f 
s p e e.. d. V +n o. I. · 
~.11 F~dure, To R~V\10V€., ahd R"-p l,\c.e Clr(,(Af'I - On S~]~/8 l 
+;!e..J et. ho+;c.e_ o{ Host;le. Cou.nse.l whie,h ~moV)q o+her 
thivi9s a.ctusse.-& llY-c.v-,r-; of \1i'r.9 to me (CP300 1 jo3

1
31Q(H\ 

<:>e.e.. CL!so (P 311
1 '3l7). Ort S-ILl-18 Clv-clA.r: abo..n&oned th€... 

Y4 



:Q.t!Aiv--e.J _JlA.+~. 
1
~f \oyC\lly io ~e. when he, cLr--~,cfly s~a.leJ 

II"\ op12,n COLAr'+ I httve. no+ \,ed. +<:i Vv1.,- Pa..ll-".1iv-, (s-~/Cf-18 V~P 
pg q ') w hi ch: u., n J e, r VY\; n e J. my v er ll c. i t y I c..o n s h·u c., ·L v,e., IV. 

Je,n1~J m~ COLl.'r'lse..l; ctV1d c.re.°'--+e.J a. 9~nl.,line c..on..//icJ 
ol I h iQ.v~s~ ( l{ ~ v G-on1aleJ, 113 FJJ 10161 IOJ.'i (q~1,-i Civ I '!17), The 
cont L cJ o { i It\ f €..v-e s-{ c r-ea. +€.& Gl I e9 ct\ d ~-v~y +o 
d i s tu a. l ; { 1 Cl n &. v e. p I lt. c e a r- c. ~ r- : ( ~ +·o.. { e. v O , )Yi e., / J I 9 8 w h 

O..pp 53\ 5Y3 1 393 P3c.l /23'Z 1 IL~I (2011) +he. c.ou.r+ +ct1le,cl h, 
clo ~~a.+j -~hexe..b11. LOns+;--u(J;v-el~ Je,Vl_,'jlYlr me_ (OUt1sel) 

pv-e.Ve.V\t1V\9 (Y\1 a.bil;ty ·h pre-pa.re e:Hee-f1vely aV'\J., 
cleJo__yiV\q spe.e-'cly +v-,e,i\. .. 
4.\8 Oe.r1ict.l Of Fo.ir Bctil 0-vid Le.llst Resfr,c+ive CcncL+,ons 
Ot Re.-leo..se - DL,\e. ih ln.r1e. pcu·+ lo( preiseu,,,Jor m1SLOV\cll.,l,ct 
(G-roiAl'\d 3 sechonS 3.ll-3,/q), I wets clenieJ fa·1f blli \ etnd 
fon:e..cl ih-b de,{C\.c..+o pre.v'1.-r1to,:ti11e aVIJ oppressive Je_+enhon 
wh,ch $Q,ve-r\~, hcLMpe~e.d my o.bil;t~ to prepo .. re., ,u-il. 
prese.ry{ 4, c..ompl~A~ c.,{e.te.vise (CrrotA1-1J 3 see,Ji'ov1s ll.13,~-3.7) ahd 
d~n·,e.J VV'I~ ~~e. ric1t-·A to speedy "tried (G-ro~1-1,J 3 se,c·Lon 3.'1). 
4. r~ Bo._J Fa.,th - mctV\y of +he spe,e-&y +r"ia.l I SSkes +iiCLt 
cl(!.,la..ve-J or p,evQ,vi.te.cJ de;fe..vise p(epa.ro.,t~OV\ yr Je_viieJ. 
m~ c.,01.A..V1stl co.me. _CLS Cl re.su,I+ o.f bo..d. .fa.i~h by Skte. 
cu: .. 't-o(" S, I he. 5 e 6Cld, tR, th a.cJs o.,re nofeJ i Y1: S ~a.+~rn en i 
o{ t:a'.c,ep+i'oVICLI Co...se sectons A.S,D.6-D.7j G-rot..1.nd I se..c..i1'0Y1s 1.1, 
l_,111,q .. 1.101 Crr-ou"'d 2 StLc~ions ~,1_1 l.'i-2,6

1
1'.IO··l,13, 2,24;L27i L,33; 

Crro11LV\J 3 se.c.{,0V1s 3.5(1,1,5), ~,6(1J, 3,q13.11-3.I~. 

4. l O B c~ ( k e. r 1 h I'" e e 1, (I {A i h\ 0 r R I 9 ht - I (_ ( Cl·, l"n e-d yY\ 1 r i 9 ~ ~ lo Q 

~ p e. e.cl ~ t vi ,d i V\ + h ~ to I low ; v1 g w ~ 'j s ! 
Y.ll De.Y"Y\l\nds For loi'1S~;t1,1,,tionctl l~;9kh-1 o.m no+ a. C.Ol.J.rtrvom 

tor12.nsic dtbLt~e..r Q..vid I h,td no a,cce.s5 }o thQ.. lGlw }o 

.. , kl'\0W'i1119 ly ,, Lu,d.e.rs-+c:t.v\d e'.th<lr Wc{iv~r-. or covil11')t~O.f'\Le'S 

or 9 ood ccu.,vse CL\"\J how t'~ll.y -re !,de. +a spcu!.J..~ +n1J 1 · 



plu.sli)I wo.s lJ.nJQ.,r- threet.4 fro~ COt.AY1Se.) t--ho.+ I e,i~her 
0.9,,-eed or I wou.lJ 90 +o pr'1$0V\ (CP J3'7 '

1

Th',.s is 1/01),,r life..'; 
I~ -lj - / 7 V R p p 9 7.. J I( I cl O ~ i h Cl Ve. . 0.. V\ y Ort i O n . I I j ~ -! 6 - I g V R pp 9 2 ~ 
(iLAplie-aJe 18<:J) I h~ve.. V\O cho1Le. oJ ·+h,s po1rd '" bQ.+lir 
+~CA.I'\ 111 n,~e.. ye,cirs_ ih pr~ison, '') et\l'tc{C2.J fo..,c.'1n9 Je.{e,nse, 
c.ou.V\se.l who '>pe-c,/ic."'lly +olJ w,~ +he-y w~re.. ~of- 9c1'r19 
~o pro:_ec.t 'N.Y (OhS~itutioV\,c~( _:i7hh (CPs30S(D)1 ~I~ 1 361; 
)1.tpp CP )~1,,b#-5~Pf> 1-Lo+l ctnd JOt3), l cbJ however t,le. many 
documents +hCl+ retu._e~te,J -~he__ profec.hon of my ri9k~ 
-~o a_ spe_e.d.t hr;a.l .(CPs 'lS9(F\ lbl{~ig), 269, 28.r; 32.S-]26j Su.pp 
(P S(,(,b+t S-6 lBi-,<?_{)p 9 "L(J{4; SI.J,,pp lP S""b ij: /21 Pt Y Cs)). I also 
/ile..d CL Fe.JQ..r-o._l Cvi I R,9~-d-s ~i983 (owiplc:t1Y1+ (oncerntvi.9 
speedy +ri a. I (<.P 3oGt . 
4. 22 ~ei ues+ 5 Fo, D', s m '1ssGd- 1 wa.s I h +he proce_s s of 
fil1n9 +lnr-ee. n:;0{1av1s to dis miss (CP36~) when I wi:ts 
~~vu,,e,J -tro_m +iLng vv10hovis on MY own behGtlf 
Ir\ v10 I ctf)oV\ ot m 1 ,l~ h+s +o: (ree spe.ech cu,d 
p<2..+;Loh tcJ, redr~ss of 9r-ie,v~nc.<:,s (u_'S CoV\.,+ ci.me.viJ 
t /Y(due pvocess\ CUa.s h. Covts + av+ I ~s 3-3) (1-16~/g vgp p9s q._ 

10), :.1 +he.1t1 ClskeJ bo+~ <Ar.poivJed cov.V\sel to {ile., . 
VV"\ohons to c.l1sW1'1ss bo.se-d. on v1olcL+lon of etHorhe.yl 
c..l'1e-ht p rivde.9e. 1 Br-0..ct.1, "'. lo \lA-{,ons> _etv1ol fo..;r bt11 [ 
viol,d1ons (c.,P's 117(6\ 311(5\ 37Y-3'1S(s')) CAV1cl they 
re+LA.sect (IJj pl\As (P301{6\CP 2~s). 

4.~3 F~t r Bo.'il - I. r,e.iu.ested +~G\.~ r-ny c.ot.~Y1se..l se.ek 
f G\. 1 r . b ~ d a. V' d co ~\(1 1 't I o n ~ d f r e I e.a.: e ct s e u Id: V1 c. e J . 6 . y 
CPs 37)(D\rLs,326,.311J319(1)), Tht.y re,tl.lse.d and l c..oulcl not 
!'rtitkQ.. +~.e. W'\o+, on ct1Ae, +o ·fhe.. ba.\11, 
4.1~ IV\'te-r-Y\e.t Glcc~ss - I ihd'1c,C,\,te-d -thG\t th',) c.a..)<L 
ho,.! ~000 to IO,ooo pGl9es o·{ e.,v;Je.,nc.e (cp 113'3, (P'23S\ lP2n) 
C\.n& ·H,H\~ i~ C.O<A.lJ hctvQ.. bQ,tv, ove.r IV'\ .si~ Mon+hs (c_p 



l'?r;1 (P31'1 1 (P33.S")~ The one. fool }hcJ I ne.ede.,J t-o d0 ·+haJ 
wo..s c,ompu.t'2-v- u.V\d 1\11le..rne.J o..cc.e.._•js

1 
wh;th T sou.,9ht 

c~1'\d cv:>ke.d my LOI.Alt\Sel +o 5eek(CPs256,·z..G'8;'l7Y-l76(A-H\ 
30S; 311, 31~-31~, 31'7, 31'3-320 1 330-33l 1 3'351lf-/6~t<o VRPp 9s IL-IY. 

(Jsl,rnJe. 171-179)), . 
4. ~ _Brcul~ Viola.t,oV\s - I o..ske-d, h'\11 -~ou.v~se.l. ~ se.e.k +he. 
Ml)~ih9 8.,,.ctJ'1 ma.,+er1a.l (CPs ]61, .~72-3'?'-l(Y)i j71-380(1\H~ 
3\oCg\ 317(G)Cv\ 17..2(5:---6) my lOLLnse.l re'tl.i.'Sed, 

~.16 m·,st-a.chkty") w;+h,\,r\Awcd- I lou.jh+ ,a.9ct1nst M1:da.th¼1f\ 

beiY\9 u.llo,veJ fo t.v.it~Jr-G\.w ctV\d spQ,citic"-\ly no+eJ I _d,J 
not war,t (,I,_ J.~L'ly trom ne,w (Ol.1.\tiSe\ (1-i-,1,g VP-.Pprs Jl/6~1~7; 
'2-14-11 VRP p9 li1), 

Y. ll Co11t/ic.J w;+~ Cou.v,se..l - Co~Vi5e\s \.V0.1vers CJt ·+;me_ 
shovdd no{ c.ouV\+ a9cliV\)·t d.e.{endtt.r1{ wh~Y\ cle.f~ne,L°'-V\+ 
h(A,s rQ.pect. +eJ e,Lsa.9 t"e.e m e,vJ w Jh (OU.V\ se.l ( ~ec ~i'<?v1S Y, LI- ~-2.G) 

etvtd. se~ks lo assert his ri9hh whic.h I J;d throu.9h non ... 
m Of ion {i \; viq 5 C).V) J CA. % l 9 83 Cv; I R,r hh l CLW s'u.: t (L:t) 
h1d'\e.e.ly V Bi,1.n,\.S; .136 FJ'1 '62.l/ ~l'l n.3 (tH-\'\ Cir 1063\ Doyle V law., 
464 Fe.e,t appi tOI (1+~ (;v··20I\) c.er+. de.Vl'ieJ 1~7.. Lfd ·1vid IOYl (2011) 

4.18 Breac.h Of Cond~~·1onc.\.\ W,t,ve.rs .. '\Wl.l.;ver ·1s .cle.4'1v1e.J. a.s 
llV\ \n·tentio,,,ll.\ o.bo.nJ 01,me,r,t of o., khvwn ri1h+ or pr111i l~9e 

\nclica.+1\'\9 +hGt.l +11~ C.OLLrts should 1ndl-tl9e. e'v'ity rea.sona.ble 
pr-e.su.m,ptio"' ll9aiV's+ Wt\

1

1 v~r. 
11 

lt1d'\<2.tl~ 336 F3J C1.t fz.9(c.itivi_9 
Btt'f'Ke..f ~◊-) U.S ,d 515-526 Gl,v,d r"\,Y. lhe.. S+o..\~ rnus·t sh,,w wo.'1ver 

WO.S Kn()Win-3,, 'i~~e.lll9e.n+; o..nd vo\l.\n\~(-y, s+G\.te. v FrG\.V\Ldov,chJ 
18 WI\ O.pp 1101 1'111 SC> 7 P'ld '2.6Y {Wa.sh i997), loMJ;+,ovHl \ wa.iv.;/,.,r 

wher~ C~1-1di·f;ori is no{ me..t i~ ho·t kV1oWl\'\9 or volv.\l\~(.l.rr 
S~CLte v BrdtC1.1n, 3i Wntlpp ,Yo/ 742) 68q. P1J toqs (0JCLsh 19gy"); us 
v me.nde-,r-50..V'\C-hej; 563 ~3J q3sl 9~6 (1lh Cir 1ooq), 
4.19 1 wo.iveJ Spe.e.d~ tY-icd +hr~e. time, .. coVld i+io¥1Cdly1 

Clnd +he.. c.,ondi~;ons were. hot W\e..f; ·{he..re-fore-, 't~Q.. 

S2 



wG\1v1Lr'S Sho1.1.\J be. void a.nd ho+ (.Oi-Ln+ 0..9"-1'..'\·d me,I 
ci-JJ.,..e.-ss 4wo here'. · 
'D I l - l/ - 11 w ~ \ Ve.. r C 5 LI. p p (. p s I,~ b ¼:\ S' o) - T h; 5 w (,\ 11 Ve r w ,;\ $ m a.de 
o V'I + h e b <.\ s i s th GI.+ I w o IA I d 6 <2. ~ b IQ. +o rev i ~ w d j ~ c. 0 ve.. r y 
pr"·,or to the. c.h'ild he.<.\.rso..y and c.ornpe:tevH.y he.cu-ih9s 
w h ; c h h l\. pp Q., Y\ e J I -1 G -I 8 a. n ,l 2. ~ 6 ·· I S ( s e ~ V P P {or ·t ho s e J e,v\ ~ s \ 

h Owe. V 12, r I J \,\ e.. +-o b (,\, cl fa. d h O n { h ~ r a r" l O .{ ·+ he. s fed e. 6 y 
ta.k\V\CJ -the_ d'is<.OVQ..1ty 0,-Y\d. _my a,t1orne.y c..lie.Vl~ no-f~s 
(Crv-ou.V\c.l I secfioV1':i 1.1-1.9). W,+hol-\.{ +he. discovQ.v-y I wct,S 

not o. bl e.. ·to p, e. p c .. r ~ f o , +ho s e. h e.o. v- i r19 s ~ h i e, h w ct s the. 
pLLrpos<l. of +he. WC1..V1Q.,t'" (11.-l/-ll VRP p9 11 ( he_ wc1.V\b lo r~vi~l.i.> 

... Ji)cove.w--~ Cl.V\d. hl\,Ve -some et_dd.,Lo n a.I pte..pa,rc,\,:~1'ov\ +·o, t~e. 
c.,hilJ \t)ea.rso.,1 a.r1J comp_i2.+e'(\r..y)i 11·¼-11VRP_p9 21 (no one. is 

r-e.cdl~ p,erc1..re..J, "' -I JoV1
1

t hci.ve.. O..V\y op-tiOV\, \ The. lolt\Ji ho;-15 

we..re. not me.+ so +h,s wcL1v-e.v ·shou.ld. be. ihv~{icl. 
-~Y-16··.l'S w~·1ve,r (<:il.i.rp crs~b#I03J- lt is o..bso\~+e\~ c..\e.c.( 
from +~e. rec.o,6- thoJ 1 wcLS de..rp~rately se~kivi9 ;V\~erne:r 

Clc.c.ess -?o,. C-Ol-'lr-t o..uess 1· le..10..I r€.Se.G\-v'"<..h; inves-~'?etkon
1 

o.no\ 
l0Lo..+;n9, Cov1~0..l.--t;"vi~ 1 aV1J 1V1le..vie.wiV'\9 wi·tnesse.s (see.. :e.<-+i'on 
4,1.Y l-01 lo,(1..Lons ;-(\ re.(..ov-dJ.l\-16--1'6 VRPpyll_(;l!A.pLc.a..t-e.111')(rnl'", Pa.lWJu 
WCLvJs. h, ho.ve. c.ompl<Lte irJe.Yn~t Clttess':) Goi1r1 9 P..-o-Se c.i.-.J 
lh e_ w ct'i v e.r w h ~-x ~ GOY\ ,Lt l c ;,,cL \ oh c.o Mfl le.+~ i 1-) h.,v- ~ e.. ~ a.cc.e ss 
(-:,e.c:JioV\ Y.1.~; l\~\fo·•li VRPp1s /1-(5 (Juplwd-e, 177-IWO)(ComplQ;+t i~du"it 
cu.c.ess t\.i.rou.9 h j a.~\ k,o')k ·1s rw·+ ve..r1 tie.J." w,:t',ve. hb ri9 h~ fo 
5 r Q. ec:.l, -tr I a.. I . " So + h C{,, ! , h e. LCt V'\ q ~ t + h €.. k i OS k tl. V\ d $ e. _e. I f 
it °i) _901n1 h, be. SLJ.t(K,~n+ ,,, a c.01.,Lple. of mor1+l-'ls be.tot'"~ 
H-,e.. Kio~k '1s u.p,., 1LUo n'\OV\ths ot CLc.ce.ss to a. ktosk. '') Those 
c.,onJi+,on5 we.re. ..-10+ me.f -1 W<-\) Y\Qv.e.r 9ive-11 kiosk, vY1uc~ 

\es~ lvd~r-viQ.J o..cc..e.ssJ cu·)J I WQS forc.e.J_ +-o 90 £rose a.Y'ld 
9 iv Q.V\ ~r'I I 1. o.,b o u + (; If e.e..V\ Ja,ys to p re.p0-re ( 6-1 )-Ii VRP) 
whic.,~ I. obj'<--c.-t-e.J. -\--o (Id) o.v"l reJL(_s~cl +o ,si9n +r,,d &.ctJe_s 



l(Sv.pf ~p Su,h:it 11'6), F1.a,r'lherMct~, I spG,,(icc.(/f ob;e,.JeJ •t-t, the._ w"1ivu 

(CP 2Cf~). This Wllive..r- s~o~dJ. be. 11\vllLJ ~ c..oviJi+tovis no+ wie,+, 
4.'30 YY);s+lLchk,h ltJ;~hdrd.w,tl· I (ou.9ht to ke.e.p V)1;s+a..chkiV1_ a.s 
(oU.V\5e,I spe.c,f,ca.1\y +o avoid +r,a.l del"'y (1-S-13 VRPpys 1~6-

147(I hc,\,v~ ho ·,.,.Je,v-e~s_t lh 
11
co-v1'>ideru6\~ J.ell\.y'' fro·m h~w 

COU.VlSQ.,I llppo1V\lme.v1+.) 
l{,1\ l)a.rker ~ou-r-; Pre__jl-\.J-,<-e To OQ.+ense- P.,C\.)a,J OI'\ B(.l.rke.r 
th e r ~ <,1 v e. + h r e e. t-o , M 5 o f d e. I CL y p i~ e, j u cL c e.. : (J J o pp r e. s 5 ·, v e 

pre.:tv·i ,d ir\ (o.rc,€'.-rct+,ol"))t-) a.nxiety o.ncl c:..once.rn of ./-he. aclus<ed; 

Clnd (3) po:;sib\e. cfetevise impo.irme,nt t~om J;m~iv1~ memor:e.s 
~ n J l o s s o { e. ~tu I p a,Jo r y e,. v ; d e Vl c e. ( Yr) (, !fl e, ~ ( y 3 3 b F 3 J oJ i '3 ! i 
Do 19 Q:tt

1
5os us <.rt b5Y Cti~1n9 Bctrke.r1 L/07 us oA 532). au fhree_ 

OCC1Arred iY'I my CCl5€-, 

~.31 Oppre.ssive.. Pre-+r·ia..l l,"Cl\r-Ce.v-a.i·io11- Oppressive pre+ri"l 
inca.v-ceretf1or\ is cle.Rrlo/ shoud) lh &r-ouV'ld 3(sec.,.hol'iS 1,~-3,7). 
4.33 Gnx1e4y O.V),l Conce,rn - Clnxiet~ cu,,J concern fa.<.,,tors, 
1V\di-\J·,n9: my sons so.JeJy, ioss o.f '<-Ve.YtfhiV\Ji UVlYH:.ces-sMy de.a..H, 
Gll"J 51,..,f{Q,,r;'t19 of ofhe,rs, llY\Gl he,c.tl}h J0,ma.9e1 a,r-e, /is~eJ. 1111 

G-rou."'cl 3 se_c.{1on 3.Y* 
4.34 0<2..·te.nse Impl\;f'W\12.V\+· Oe.len'.ie impo.irrvHi.nt ''s k~ws the. 

+o.1°Yhe.ss a./- ·the., tV\+,re.. sysfe.m
11 

u.nd c.omproM·1s<Ls -+-he_ 

re.,lia.bil;t~ of o., +r,a,l 11-\ wci..~s lhtL+ viie.th(l_,r pcu·+7 t.<.tYl 

prove_ or ide.nhtyi +here./ore1 impo..i,,-me,nJ i5 pr€.S1,Lri,ptive. a..11d 
iv·\'t~YlSi (i e,$ over ~IW\e ( Oo99e.-t4, s-os- U,S ,d 651, bS~-656), my 
clel,L~ wo.s o.bouJ Si;(.\--e_e.V) W'lcJVl~hr ~o presumtive. pre.ju.llic.e .. 
shoLA-\J l-\.pply; howe..v~r1 1 co..n show -eviJ.e.nc..e o..f. CLc..hAa.l 
prtJ~d;u~ .. ·fv0Yt1: u) J:n•vHY1lr19 me.morie.S ot Shev;ff 5.fa,·ff (l-'26-Ji 
iJRP pr, 2.(i(I Jo~\ reMtrt\be.r .. ,J, 31·33 ( iSS<-teS reme.mbe.ririy +~a.t he, 
pvoW'l1S-2.J to ·rnvesli11t+e. Ab sc.rGl.-{c:h o.V'J ~hQ.. d~Jo..ils of tktl-t 
promise)) c.1.~J PO who j.,.,dic.e1Jes she.. C.CAV\ not remember de.A·(.li(c; ct11d 

is Mo..kin9 th;119s U,p (er 5Yl-syf_(ct.l'>o oJ (Pyq/.ljq~); 1-(,·l'l VRP p9s 



i'{-gs)*a.nd (1\ los5 o( e·(cLLlpcr..h,..-7 ev,dence. o..s:Ca) I (lurno-f redo ·He 
c.·1 v;\ I,+ ;1 a.t,on +o 5 how per-)u.ry, h'\o·1 ;ve; pf,\.-r\ b;ctS o..n J / or witn e..S'<; 

fetrnpar;"'9 by Oe.o.nno.. a.ndlor Shde.. Clctors (C--ro\,\nJ Y sec.hon 
4.10; St<.\+ernen-+ Of fxcept•onal Case Cl.1-a.s-); (B) 1 ccu1

1+ ~ndo the 
loss of +he v,Jeos and phofos ·show;Ylq no in)u.n'e,5· or f.eo.r 
-tvoYY\ Cl O Cu-Hl PO due. +o l\.l\e.9e.cl _recevrt ClS5"-IA lt o.~d provin~ 
C\.SS CLu.(+ b~ De.c...rina. a,9C\.1

1 ~sf rrie. (G-ro1.tnd 2 s·ec.:+1<.H15 1.20-1.13)j 
o.1'1J (() I e-t1.V\

1
\ undo fhe.- 5po1ICL9e med1coJ ev1de.nc.e showl119 

the.. ltA.tk o.f d.cu'\'\ct9e.. 4-o .+he h~me.n <And throed s}ru.c.+lAres 
(&round 2 sec.~ioi'\s 1.S;L~(c.\1.i9(4-5\1.LS} Pi~s, ·+he.r-e. GVe l\ IC\.r9e. 
l"ll,HY\ber of pofe .. V'\f,a.( w;·+nes.se..s _Who I wcls U/'\a.ble. +o lourfe.1 

C..oV\fCLc. t, CLY\J 9 c1.1h e.v\ Je.nce ·+"ron1 ( CP LOY-'21'3) (.OV\c:ern i V)9 n 0 

· ihjl.A.rie..s 1 no .fe..o..r-1 per-;u.~y1 mo·+1ve..,plC,lY\ 1 a.nl bias who wo.1.IJ 
Vlee.J to re.me.mber eve.vis \c1..st,viJ a. .few rn1VlLde.s H,Clf 
h,lrpo..ne.J +ou,r lf~C'..Y-5 a..90. Qho1 th{(.. va.91Aeness o·•f ·the.. c.hl1.r9e5J 

w h ~ c~ show o.. pe.r·1otl of mov.Jh s ( CP ½10·-~L0 ~v-iJ spec.i.f1 no c\l.\tt5 

Or ev~.-\ts pre.Jl-Lclice.5 +he Ae:te,n~e. (mc.hQ,12.-ly, 336 r3d d 331). 
Y.35 I b'2..liQ:.ve. +he. BC\.rke.r .fo..c+ors we.19h ih rn~ tcwor o.nd 
+he.re. f On:. I UJ l\. s d Q, n I e J. Y'),\ 1 s I 'X. + h am e.. I'\ ,L,,/\ ~ V\ t fl 9 h ·t- to Cl 

spe.eclt +rittl whic..h it'\ ·\Llrn re.i~:res 0. reme.dv of d,_smis•5a) 
( s+~h. v Ross, sw., °'PP lnd 91 ii i.J~i P3d IL,~J l16q (Wo-sh 1019); l'nche.e.ly, 
33G F1c.l o.:t 831; 5\r1A1-1k. V US1 ~11 US ~-~4 Lf40 93 SCf 1160 {1173), 

I I 

~.3b C.hoosin9 Be-tween R~1hts- D,sn-1'issa.\ ;s also ~u.pporfe-,l by 
the.. {~d th~t H,e.. 5kte1 1\11 bCLJ to..i+h; den·1ed i'he. '(YI.Y du..e... 
pr'oce..55 Clf\J_ e.<o-1 .. u,.\ Jll)'~;c.e. ri9h+s (u.s CoAst, ClMe.nd,IY; Wa.1h. (M)t, 
<,\r--f \ ~~ 3,12) 6~ Jen1if'\9 Me o..+lorne.y/cli.~nt pr;vilo.9e. ( C-Y'ou.11c.ll\ 
Bra.Aw mc.d~ric;1.\ (&rol.1.nd 2J, c.u-J ·fa.ir- tu.:\ 1 le..a.s-t re..':>h" 1c.i1ve. 

I I -
Coi"\d i+1ov,5 o.f re.lea.Se, ClnJ counse.l (&n,u.nd3) wh',c.h 5e.ve.rfy 
\mpurr-e.~ my CL6;1,ly. +o pre..pcve. ( sec:tioY\S \.8 12.~/2.£11,15. 2.1~ 1 

1,1.1-1,23, L.L5, 2.2s, 3.f, Jr~-3,7; 4.1, ~8~4,10) ~.12-~.13, l.j,IS-'f.1q, l{,1Y) 0.V)d 

pre.S'eV\+ o.. c.o~ple..te. de..{e.nse.j ·~~u.!1 de..ny1vi9 me Cl 11.\.,r 



fri0-.\ ctnd forc.·1'{\9 mQ., to c.hoose be{wee.n rY'."'"l+lpie. 
COhdit1.tiionQl r'19 hfs for c..r-ih1'111a.\ defenda.V\tS; mos+ 
espe~1a.lly: ,spe.e.dy tr10.\J pre.pared.. o-nd eff~d;ve, cou.Vlse.1 1 

~on/ron·+c,-A,ov: ctV\cl c..ros5-e~o.m1V1af1on 1 l.OMpe,/Lr19 · 
fo.vov-l\.bl~ w,+r1e.sses1 Clncl venue (Crro;;.t'\J 2 sed,0Y1s Z.ls) ~s 
w;\h_o\At the. Bra.d.y m,~fe.r,,tl the.re. We.ts hO wo..y 'to e.ve.r 
be. {u\\y p~epo.re.J or to ha.ve all the infort'Ylci+i'on +o 
c..onf'r-ont CLv-cL c.r-oss-eX.llVY\iV\e... +hu'.> pre.ve.v\'~.in9 CL ~pe.ec1y 
+-,,--ja_\, nor c.ovJJ the. .J.etense m,lke e--{{e,e,{ 1ve a.'f'91Amevrts 
·?or exrQ.rt u:itness {u_Vl~/~9 wi+hot-1.{ +he _8,--a.cly W\c(:te,r,c:tl 
+h~s pr-e.-vev1+11'\J fhQ.. a.b,l,ty +o compel ta..11ora..ble wifne.sses 
a V\ J p ,Q. v ~V\ h h 9 e:ftecA i ve.. p ,e..pc,'LreJ. cou. n -s el f h u.s _no 
co111ple-te deJejt\se.. wo..s possible, a(so; wilhou.t o.~orn~yl 
c..LeV\t privi let7e. on~S ri9 kt to ~OLLV\512..'I is tW\pareJ which 
l\lso pr-e..vev1h or i~Ylfhtr.e.s spe,eJy +vi'o..L F,ha.[lyi prehiCl-( 
JeJe.V\f,ofl '1vnpci.ire,s the. o.b~y,+y -\---o .pre..po.re. a.vicl Yhl\,ke.,~ 

+he_ r11h+ to a. _5peed.,y i--~ia.l etli empty pi'"onouric,eme-v1ts 1 fu.1/ 
o+So<.(.,nd avicl tu.,vy bu.+ si9nity;r19 V10H,,V19, 11 liilema..vi,/65-FRD 
o.+ 578. (ThQ.. c.ov1stit(A;Lov1a( ri9h+s re.fer-~vicecl a,boue.. cH·~ 

IY\ U.'S Co11s{, O,,wi<lv,cls b;l~;Wetsh. Co,,~t. ar-+ls~3,ll,ZOl22), 
½.37 Fo,Li1-19 c.\ cle..+endctnt +o choose betwQ.e.Vl. ri9h+5 Wttrn1.11+s 

Jistv1,.ssetl wiH-1 pf12.,ju_c.lice. (CrR 1'6i Sta.te. v WooJs, 1~3 W~li 
S-61, ~-~'2.-W3, L3 P11c{ I0'-16 Cwa.shLooi); B;H,d<~v- v W,,oc,{f;,,,.J, 331 F1cl 7tr; 
1L?i(1~h Cr 1003) u.nJ. u 

11

stv-ic+ ru.!e. 11 st\01.dc,{ be. applied fo 
su..pporl ~hQ. ri9h\. +-o spe.erly ~r1'a.l CLl'lJ Ju,cLc.,ci/ 1r.f~qri+y 
(Sh.'.\.le. v ke.,h yon, 167 Wn lJ no) 1'3G/ 'l/6 P3A IO'Z~ (Wa..sh 1ooq)j See 

ctl)o (hC\.r metl"I, S2~ F:iJ a..·+ loiy ( J..,Hni5>Set! ·allowecl lAnJe.r 
s1..,l-pe.rvisory power~ ~o revY1e.d.y covisti+IA.,l,ot1(.d violp,,fions~_pr!fe..c:f 
ju.cliclll-1 inle9r,i+y, or -to Je.te.r fkhve i/le9al conducf.)), l 
htArY\b/1 cuk to, dhmissaJ with preju.ciil-e. 
* Barra9C1.v'\ ml(.mory ,ssue.s hole.J oJ 1-)~I'& VPP p1IOL 



5./ G-rcunds 1-Y ind1vidu.o.lly W'1-r-r"an\ diHr1isso..\ un~h,r:CI) (,-R 8,3.
J,sMh)'.ict.\ 6c,sed on ~l'"bi\ra.ry GL.dion or 9ove.nHY1e.n+ctt 
m·,scov1dkc.4 w·1+h preju.d,ce o,,-({e,cti'li9 fhe. rl9h+ +o ~ -fo.ir 
+l'";ct.\-wh,ch I lASe in C.ro;,1,viJ 2 sed,ons 2.29-2.30 a1-1d &ro~i.J 
3 sect-;'on 3. 20; O.Y\J../or-(2) Cho..pmaV'I One·- Jisrri',ss-a.1 b,uec\ o>. 
ou+re19eou.s 9ouo2rnmeY1+<AI m,scoV1cll,l,,c.+ amo.rntivi9 +o o .. dt-\e... 
pi~oc€.SS v,oll\+ion (Ch<,,pmo.n, 52~ F3,! "'J 103~)- wh',c.h I t-tse a:t 
C.r-o-.\.V\Cl I se.cho"' 1.15; G-ro~~nc.l I Se.c¼io" 2,'31 1 G-,-a .. LnJ 3 sectiOY"I 111; an4/ 
or {3)(h,\pmc\n Two - d'1sm·,sscl\ bcv~e,,\ on t.Ase. o{ s1Ape.rvi sor~ powers 
+o re,mec.ly c\ cons+;+u-{ioV\o..\ or ,sl1..tl,\.to1~ viola.t,on; p,_ofe.c.:f 
jue,Uc.1<.d 1h+e9 .,-j•iy; or +o cle,_te.v flA.+~u·e.. i/le9,tl Cohcl1,1,c.+. (Uia.pma.n 1 

52Y F3J cL+ IOi~) - which I u.se. C-\t Crr-01.Lnd I se.c~ion I.IS-1 &ro1AV1ct 

2 secticYI 1.3i 1 Crro1,1.viJ '3 secl-ior'I l 21. 1 ct~cl G-rou,nd ~ s~ction ~.37; attcllor 
(4) (C\se..lCl.w which seems ·to m,tv,Gt"-+e. distriisS(,i..l whiLh is· !o(,l,nJ 
a.+! G-rov1-n(,l \ section Li~ ( retfiCl\ is V\O+ 0. r~me..d.y to, ShJer 
il-'\+r.11\siol"\ il'\t-o crHon,ey/cliQ.V\t ptivile9e. CLS ivi+orw1~ton 9ctineJ is 
dill CLva..;lo..ble. cltre-trtc.tl,; cCsM·,ssa.l ;s propQ;r - P12.rl'~:nv

1 
/5'6 Wviapp ,1t 

3,o; Cory, 61Wn ~J il.t 377); ~rOtAhd 1 secJions 2.19··2,3/ ( Sh1.·f-e.s 
cle..\; 6ev-c.tte with holdiY19 CJr Jela.y of exc.u.lpct~o,..y evidence, 

e<:.pe<-ia..lly when tke. Slo..{e, a._9ree.s +o provJcle. ,+ or aS~IAr:S ~'1e 
c.o(.A.v-+ thoJ ·,+ het..s be.e.vi prov,Jd WClV-r"RVl+s ct1srl'lis·scd- Sh~rr,,a11

1 

S''\ IJ)r4-.()..pp CLt768j mo.v-+;vieJ,111 Wnapp ttf 34-36; hou,s,/57 wllapp ~+-
io; LhClrma.v1i 5'24 F3,l (,\t /0851 /090; &ove11 l8'Y FSu.pp 3,l (.d l064j G-rou,nJ 
Y sec.ho"' 4.35" (ViulG\.+1or1 of spee.J..~ tri,d ri9h\- lMH,h-"' +he.. 'S,'klh 
O.me-V'ldme.Vlt rei-u.ires di~M,sscd with pte..ju.Jice.- Ros~ ~l/1 P3cl a.t 
ll6qi mcnee.ly 3'36 F3d a.+ S32; s+n.-V)kl Yrz. lAS "'-+ Y~O); °'"'dlor(S) 
CrR "3~3(h) - v1ol0-1'ovi of +,VYle. +-o +ricil rl?ht re.tv.iYe.5 
J,si'Y\isst1..I wi+~ pre.jiA.dice whil~ I u~e, 0v+ Crrou.nd ~ se.cJ,0r1s 
L\.l-Y.~ a."'J Lt,8, 



5.2 C(R8.3J Ch,lpmctVl Oi',e, Clt1J Cho.pr'lw,nTwo cdrn seerr1 fo le.rid 
H, e, m s e Ives ~o G \,,I. m m IA I "-+iv e e r r o r o.. V\ c,\ I '1 s is - +he. mo re o. d s 
ot 9overn mQ.h~c:d m·1~c.,ondtA.c.+ +he.. more, ~hcd fhey do it1 to.d 
~~-lA-~\ Ql,\,{rll9e.ou.s

1 
vio lcde. dv..e.. process, a.ff.e.d the ri9h+ +-o a 

fo..'1,,- tr·,e1.I, o.tiecJ j1,t.cLc.ia.l inte..9l'"i-ty, et.Vici V1eQ,J to be. deJerred 
( see. qlVie-v-Cll~y--In re H-o-.mmermG\.d·er

1 
13'1 Wr1 ld 211, l'?,l) 9sr PZct 1ZY, 

q 3 'b' (w~s ~ 11'1~) Cr~r ~GlJ~ cl p QH~vn o+ +"-, \; V\r ·+o pv·ot~ct r,9 ~,h C.tl~ 

(On.'i}1h, .. ~e VY115CoV1Ju.-c...+J; To-~ /CJr v k~v-.t1,1.c.ky 1 1./36 US ~78,11.IS", 98 SCf 1~30 

( I q 7 '6) ( C. u. rn V\'\ _l.l. LL t, v e, er r o rs ca.. V\ p re j l-1. <.,i i c e.. Q v\Cl v I o I "t e.. r i o/ h + ~ 
d1.-te. process); Po-rk v Ru.nne.ls, 505 F3J 11-11 917 (qi-~ Cir ?.001)( Cv.vnrriL.t-

\,Lt;11e. errors ccu,, ct. tfQ,e,+ ou.t.ome.. UV\j pr-ocL.A.ce. O..V\ Ult\{t\i r +riclL 

5.3 Cl.\.mh'\\A. L\~ive. G-ovev-n ~en+G\\ t'nisc.0V1dud - The.. secti'or,5 

he.re.,V\ ·1hJ.;(_oJ11'\9 9overnrrH2..Vliet.l n,isconcl(,,\.,.J 1nc.lu.de.:. StG\.te.~e"t 
Of ~j,cep~io·r1c.\ LC\5e >e.J1o>"IS t4-A,51 0,7i Crro .. 1.V\d \ sections L2J LS
\.l, 1,q .. 1,10_; Ci-ro .. u,,d 2 set.tioi'\S 2.5-2.\ l,i0··2.!~JLIS

1
1.20 1 I.2l/J 1.27; 

Crro--q,"J 3sec::.l10.--.s 3.li3,5(s\3,6(1)
1

3,c1 (bo.s~J ovi Sh;L.te_ v~ohn~or1, IS9WI'\ 
Upp ,(;7116851 '1Y3 l'~l{ Cf36(WMh 10/0)(P.LbLsheJ opinion ~ta.~1vi7 c_o11duc~ is 

iMpt·oper m€;cu,s rn,sco,'\JLA.,e,{ t-l-ioJ- ma.j be -?"!~tcl,vi+ t\.11d ill-
1r'l+eV1t1o"'e.d.)\ 3.11-3, I~, 3, 11-3.1q; Crrov~V\C{ L/ se.c.4ivvis Lt.1-½.3; ~-1- ~.ir, 4,/7· 

'i.t~. Fu..-~htl'mo,...e.1 Crr-ol-~hd 2 sectio~ 2.33 iV1diccJ-e5 thoJ +~;sis vwf 

l\.-_e._ first tlme, thct.f +he prosu,1-dov in my ca.se1 R;l<!.y Cpcu1y) ha.s 
en90 .. qeJ iY'1 u111e+hiwJ miscovicl(H,+ b~ ltl.iltn7 +.o ac.,+ wit~ J~e 
cl, li9~V\c.€.. a..v-.J. ma.ki'Vl~ vvia.tev-ia.l m1sreprese111to.:+iovis +o {l-1e, 
C.01..l('+, 

S.~ C.i.mri-Hdctt\ve. DLLe. Proc.ess V-10\oJi-ons - lhe.. c.ore.. diAe. prou.ss 

issue. '1s ~~ct.\ 'MY e16il1ty to prepa.re. cu1c.l prese.vJ a 
Comp\e+·e. Je.. f Q.r1se du.~ to! 0) the lno.bili+1 ·to u.se. the. 
cliscove.rj as 1hcl1c.cc..{~J IV\ 0-rot,1,V\c,( I; (i_) 'the, de.n1cd o.f Bro.dy 
YYHLtQ.v1a.\ a.s lhct.k~{e..&. ·,½ G-r-ou.l')J 1; CH\d(J) de{ll.cto 
pt"eve.,\l\~o.{,ve.. O.V\& oppressive.. prQ,trio.l de.+e-/l\+10.-1 se,vexly 
ho.mpe.,r1V\9 my a.b',\ito/ t-o pre..petre. O..Vl&, prQ.Sli-ti a. 



(OVV\rl~.J~ de.tense Q) no4e.d ih (n'OiAl"IJ 3; howQ.ver) c..a.se le.nu 
cdre.a.dy show) thClt +'he.. re.iuirul dlA€.. proc~ss ~~J to.1r-
tr1cl\ v;of,1.J,ovH ocCl.1.rred: OJ o.. B,,.0-.d,~ violC1."t1on where the.. 
SloJe.. kV\e.W Bra.J~ vvw,;t.Q.fi()'..~ exls ·tecl1 pro,,Y'it, ed ·+o prov1Je., i-+1 

tCt.ile ... J to do so or de\c:\.~e.,J doil'\9 so 1 cu,,d +olcl "t-~€..- cour·+-
1't wct..;S prov,J~d (&rouncl 1 se-ct1or\'.iL1l\2.Zl) 15 o.lso l\ dt.,te 
p r o c e. s s v ·1 o b,t i o A ( B r o..d.~ 1 3 13 US ,1J 3 7 1 0. v' rn s ~ r o n 9 ; I 8 S W,, 2 J <.\:t 1 ¼ Y; 
h\ti.r+1nQ.3', Ill VJAClpp a+ 35-36);(2) c loJ~J co~,ds (Crro .. ~nJ 3 sec·k.1ri 

3,S(S") v·10 IC\h_ diAe. proc.e.ss (Irb~ 1 110 WA'ld o.+ ~io-<32'lj LorJ, l21 
WnlJ aA 306)j(J) t et,!u.,e to co"sider {i'ho.V\cia.l circums+ances ttnd 
\e,C\.sl r~s·+ridi11e.. c_ohJitlo~s- o·t re.\ecv~~ (Crr-oL1..v1J. 3 5Q.c.Lons 3.1-
3."3) v,ol,,,tes dl,le.. proce,ss tor 't~'<- poor (H-e.rrH\Y\J.Q.r, 3'72 F"3d t:t+ 
t1~0i qc17--qq~~)i(~) Je.la.y of <.,peecly +v1e1.l vio lee~~~ Jt,\,~ process L 
G-rov.V\J Yi Lovo.su.1; Y~t LAS 7S9~·,qo),{s) tC\ilu.re. 4-a C\.llow Me. ·h, he 
pre..StV\t 0.tA.Yi'l"\9 cl'1\C.U.S\iOAS of e,·dle.9al i·hre.t\.\- (G-rouVlJ Y s-2.c.:L'oh 

Y,l~l Coi'\/LcJ of iy\+ev-e.d v1olc..te.s <ltAe.. pv-oces) (C,m,pbe.(l, '302 

F3J. a.A- iq<;s;(G) tl\.·111,L,e., to a.ppoi'I'\+ c.ou.~c,;e,/ (&r-ov,,VlJ 1 se.cti'ovis -~,II

:>, IS"j G-rov-Y\J l{ Sttt10Y1 ~.15) viole1-ie.) clLA.€.- proc<?.-S'S (Hew 10.101,oos)). 

Fl,\.vt\,.,~(0'\0(e., _withouJ tl-\e.. ctbili~ +o pr~par_e, a.vi&. pre..se.vif- ct 

,:oVV\ple..te.. &e:tQ.vise. 1 V'r\1 r19h+- <,l ./-o..;., trial WCLS preve.V1+eJ anJ 
1... wet-~ +orce..<l to choose., be .. :-lwQ.en cov,·s+,futiovrn,l r-;9hti; 
(see G-roi.,\,viJ I sec..LOl-'\S \,8 1 Ll3C'~)j 6-ro:A.nc.l 1 se.dior1s 2,112.8 1 2.15, 1,2,,L30

1 

·2.-32; UrOiAY1J "3 se.c..t\0.-1$ 3.IJ 1,~~-3. '11
1 

~.11·-3,13; 3,10j 6ro,u1J l/ 5€..ciiovis Y.11 Y.10-

'·1.I ~-> ·4-,n-~.li, l.f.36t 

5.5; if¼d.,1(1ct.\ TvJ 12.9rity d.Y\J I \le..9Cl_l Concll-l<.,+ ~''/'\ot~ih9 GC\V\ 

de.sh·oy a. 9ov~rnme..V1t more. co-u1ckly +h~'-V'I d-s f-.a.il-ttr~ ·+o 
Observe,_ ih own l,u.us - ~'Ylctpp v Ohio, 367 l,tS 6~3 1 6591 b LEJ 1d 
!OSI (lq61). 9uJ9e.s ctre.. reilAite,J +o tollc.1w +he. /Clw -((JC ~(A); 
kl\mrne.r- r'Vla.de.vJ nq Wvi 2cl a-i 237) Q.V\J t-o .prote..c.+ my r,ghts { ~-la.sse,,. 

v US, ~IS U.S 60
1

71
1

61. SCJ L/S7 (l'/Yl), The. sc1.1me, dv.t,e..s -h, follow 

thQ.. \o.w cu,,J pro+e.c..t m~ r19h+s also are. re.~ .. u;n1-cl of "the 



pr-osecu.tor. Th,L~ J,d V\cJ~ h,lpp~h Cl5 eu,Je.nce... by ~he., (().ml'>-lu{IA,/;-1/~ 

9cive'f'nMe,r1tetl mircor1clucJ /;~-~eel ;V) G-ro\A.,nd S's12-ctio"' ~-.3,, The.-
C.O(Ar-t-~ hl\.ve, Cl J.~ry hi st-op S1.t.ch. u.V\e.+h,ccd pra.c..-+-ie-es-
(In re m,wdu.qe. of UJi~om

1 
/'62. W"'~PP 3g/, CfOI./, lY2 p·3d. /06·3 (Wa.sli 

2014)) res+o,,-e, j1.,1.J.;c,o..l 1V\+~ri+y (CJ( l (A)J C\V'IJ Je-tex ; t 
-{rov'\'1 hc:fpe,n i'r\9 \Y\ +he. tu.~u.re.., Re.A·ricd w;II no~ seviou.sly 
Je.~e.r th~ de..ri1CA-\ o·/::t-o..1r bctil; spee,c,~Y tr-i"i:.-d, or 'Br,te,{~ 
V'Y'\C,l'+e.n'ct,I ( f'Y\1,\.r-~'il'\e.,}., l~I Wn. O.pp '3s·-3Gj V(;\_scq-ueJ v ~,llary; 47L{ us 
-i s y l '6 0 I 6 0 s ( t G n ( I q i 6 ) ; K €. V1 t/C' n 16 7 w i') 2 ,l oJ I 3 G) 0 rt \ 11 cl 'd r,i i 55 ~ I I I I . I 

w;\\ clef,e,v- t~ose dle.-9cd ac.,ts, 
5. 6 Oe.fense Disc.u:l VO.\l\~0..9._<~-d- t'Y\1 de.-.fe.n)e. c.~nnot re.Lov~v 

tf"o M H, '<- do. m c.\.9 e S 5 u -H e-r~J {Ste, 6-ro1,1,,V\d ~ :; Q..c.hon Y.'3Y; 
Crv---o..,\.V\J I secl·ioi"\S Ll'-\j\,16; G-vou,V1d 2 se.c.+'iovis 2,lc:;, 1,1'3j Gr-ou.,~J 
:) sec~lo,1s 11, '3.L\-31 6), Retr10.\ Woi.Ll<.l subs+o..V\ha\lY. preJ_1A.J,,e,~ the 
de.,fehse.. by c,t,\\o~in1 i~e.. prose..cu.Jor to 1..1.se +~Q.. +iv-s~ lriLtl 
as a. ~rill\ ru.n tl--.~n Cldjl.ls-1 +he recoviJ tricll bti..se..J on 
whi\\ w~s lel\rne-d i~ the. f;,.-s·~ +r10-.I o.1t1d +he.. d.,,:;.,mll9fl.. h:, 
-~~e_ de.teVlse ~kcLt htX.~ occurred CAllowi"n9 i+. +o re-pctir 
O.V\cl ~cllva..912.. ih ori9ivtct.l poorly COv\S~rucJe.d pv-ose..cu~lon, 
b;sVY\i!So.,I ls t~e.. rrop~v r12,me.~y whexe.. rQ.+r-1c:1..I wou,{_J 
0-.c.lva..11h3e.. +hQ. 9ov~rnme.-t1+ (Chttpi"-10.VI) s·1y FscQ (.\t-/087) 
whkh_ woc.,lJ:( be.. the- c.a.se .f-or me, 
5.1 c\,i.l'V\M\A..l<A,t;\/eL1 l,\.V\<,\~r- CrR s.~, (hl\pmc1..n Ovie..} O..V\d/oy 
C.h"'-PW1C\.v1 Two 0-nc:t,l1sis - J.lsM'1sso...l wi~h pr,e,/u.-rlice. shou,lJ 
be.. ') ""(,\"'l-e.-J. 

bC\.te.J. l'Ylo"'cli.:1.~ 1 ~v.Y\e.. 1st, lOl.O 1n Yv\onr"oe.. 1 Wo..shinot-ovi 
B~ 1

1 ~p~ I 

m j(, k ll e,( pa., l m ~( 

Clppt//a,V\{ 1 Pro Se. 
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' Grays Harbor County ' Type of Report: 
Case Number: 17-0140 Sheriff's Office INITIAL REPORT 

1360\ 249-3711, (3601532~3284, FAX (360) ~49-3288 Date of Report: 1/8/2017 

Crime/ Incident CHILD ABUSE IRCW 
HCl I ! Date of Incident 12/17/2016 ~Ohours I Baker Area 17 

Location 22 MCCONKEY AVENUE MCCLEARY I State WA I ZIP 98557 
Bura.latv Tvrie Not Aoollcable I Ert~ Not Ar1!\.licable 1. J~E?stltution Form Attached LJ I Stolen Proriertii Recovered n 
,I. Subject Code: RP= Reporting P•rty V= Victim S= Suspect W= Witness I~ lnformalioo .J 

Cc-,111 I !.:isl Name I FlrstName . IM• . I Race . •·l Gan\ler I Da!e of Birth 
RP DRUMMOND, 1 DEANNA ,. ,J W F 07/25/197S 
Address city State Zip Code 
1612 WEST FIRST STREET ABERDEEN WA 98520 
Malling Addreas (If different) City State Zip Code 

H;,...Phon• I work or Other Phone I Employer ri ,:r .. ,,r"'\ DY I Driver's License Number Is~ 785-424-4581 
AKA/ Other ldenti1iers /Spillman# 

~ \f-»'tilsl!I" , [ i::ya ec1or I naorOolor I Hair Length I Social Security'Number 

Primary Charge Citation Number( s) 

Data of Arrast I :""• of Arrest , .. O®,f, I BQil/.~O Warrant Numbar(s) ,. 
u, 

, ,,, AS'"• . I 

Cod• I Lastliama 

IAL~ERT 1; I vt I ~nd8

r I 1oi;112011 V DRUMMOND 
Address City 

=· =tt'"'· 1612 WEST FIRST STREET ABERDEEN WA 8520 
·Mailing Address (if different) City Stlltt Ip ¢ode 

Home Phone I Work or Other Phone I Employer 1 .... Driver's Ucer1&e Number I Si.ta 

AI\A / Otller ldenll11ers / SpiUman # ne19hl j W•klht I EyeColor I HairColor I Hair Length I Soolai Security Number 

Primary Charge Citation Number(s) 

.. Date of Arrest I Time of Arrest I CQU/t I ililil/PC Warrant Number(s) · 

Code I LastName I ~CHAEL 
I MJ ,~· I ~nder I Data of Birth s PALMER 03/05/1966 

Address City Slate Zip Code 
2907 South 360th Federal Wav WA 98003 
Mailing Address (if different) City State Zip Code 

Home Phone I Work or Other Phone I Employer ' I Driver's License Number I Sillte 

AKA/ Otho• lde.,!.'flsrs / l':,i11m~ri # ! Height I Wel9ht I Eye Color I Hair Color I Hair Len!lth i Social Security Numt,-.,_. 
'"' f --Primary Charge Citation Number(s) 

Dale of Arrest I rime of Arrest I C:Olll'I f flail/PC Warrant Number(s) 

Vehicle Information I Uo-• I Si.t. .. lieti: Year .. I Mak• I Model I Style 1e• □suspect □Victim 
VIN I lmoounded 1 I Tow Co. 

ACT I INA/NL I UNF 
CLEAR/ARREST ! CLEAR/EXCEPTION 
To Prosecutor for Charalna r IScan l 1Coov I To Pros for Review LJScan I ICoov 
Follow-uo To: I I 
Comnuter Entrv I Conv to Others I ToDC □1 n2 
~ Pictures Taken 0 Video Taken 

-INVESTIGATINGC1EPUTY. l[lfl • J~EPORT REVIEWED BY ·-- I CNlE NUMBER ~-----\ 11-0140 
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ADDITIONAL 

Grays Harbor County Sheriff's Office 
Continuation 

Drummond, Penelope M. 06/23/2007 

1612 Wes_t First Street Aberdeen, WA 98520 

Palmer, Leonidas E. 03/25/2015 

2907 South 260th Federal Way, WA 98003 

REPORTING DEPUTY 

GHSO Jeremy Holmes, 1 L23 

NARRATIVE 

On January 3rd , 2017, I was assigned day shift patrol duties for Grays Harbor County. I was provided 

a CPS referral regarding possible child abuse. Deanna Drummond has two children, Albert and 

Penelope Drummond .. Deanna has a third child, Leonidas Palmer with Michael Palmer being the 

father. 

It was reported that the family had been traveling to Olympia and Michael was driving. At one point, 

[v1ichael became upset with Albert. Michael stopped the vehicle, reached back and grabbed Albert's 

shoulder. Michael shook Albert and yelled at him. This left a mark on Albert's Shoulder. The CPS 

report described the mark on Albert's shoulder to be a scratch that was approximately one inch wide 

and two inches long. After a couple weeks, CPS described the mark as measuring approximately an 

inch wide by a half of an inch. 

I contacted Deanna at 228 Mcconkey Avenue in McCleary at approximately 1540 hours. Deanna had 

Albert and Penelope with her. Albert became afraid and thought I was going to arrest Deanna. I 

explained why I was there and spoke with Albert and Penelope. They explained that when Michael 

Page2 
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Grays Harbor County Sheriff's Office 
Continuation 

watches them, he would "flick" them in the head when they wer~ being annoying or to punish them. 

Penelope said Michael would even "bonk" her sometimes. She made a fist and hit the top of her head 

as she told me this. I 

Alber:t showed me hjs right shqulde['. He said that was where Michael h~d grabbed him. I observed a 

very faint red mark. I took photographs for evidentiary purposes. The mark was approximately 5 

millimeters wide and 55 millimeters long. 

Deanna provided me a statement on the incident. She said on December 17th , 2016, Michael, 

Penelope, Albert, Leonidas and she were traveling to Olympia for a Christmas party. At one point 

during the drive, Albert did something to anger Michael. Michael pulled the vehicle ·over, reached 

back and grabbed Albert. Deanna said Michael was yelling at Albert and shook him. This caused 

Albert to cry. After the incident, Michael was in a "grumpy" mood. 

Deanna said she observed a mark on Albert's shoulder shortly after the incident. Deanna described 

the mark to be similar to that of a scrape. The skin was read and slightly raised. Deanna said she told 

Michael he left a mark on Albert. Michael apologized. Deanna said she was contacted by CPS shortly 

after the incident. 

Deanna was curious what would happen now. She expressed concern because Michael was 

threatening to keep her from seeing Leonidas. I explained to Deanna that I would need to speak with 

Mich9el. Deann::J said Miohael was manipulative and would know what ~9 say to avoid the situation 

provided my contact information to Deanna. 
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Deanna Statement 

CPS report 
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Narrative: 

Grays Harbor County Sheriffs Office 
ConUnuaUon 

On 03-23-2017, I was briefed by Det. Fritts about his phone conversation with Deanna 

Drummond who wanted to file a report regarding her ex-boyfriend Michael Palmer sexually assaulting 

her 9 year old daughter. Det. Fritts informed me Deanna was not available for an interview the 23rd and 

that he was unavailable on the 24th• Det. Fritts requested my assistance contacting and interviewing 

Deanna Drummond. 

First Interview with Deanna Drummond: 

On the morning of the 03-24-2017, I spoke with Deanna on the telephone and made 

arrangements to interview her later that day. At 1630 hours on the 24th I met Deanna in the lobby of 

the Sheriffs Office. I escorted her to the interview room and closed the door for privacy. 

After introductions I asked her to explain what was going on. Deanna pulled out a typed 

statement from her bag and handed it to me. Deanna informed me she prepared the statement because 

she wanted to make sure she didn't forget anything. I reviewed Deanna's statement 

· Deanna began explaining that Palmer's grooming behavior was brought to her attention by CPS 

Social Worker, Hollee Haney. Deanna said on March 16th, 2017 her 9 year old daughter Penelope 

(Nelly) Drummond revealed to her that Palmer had touched her private areas several times and that it 

made Nelly nervous. Deanna informed me Nelly is autistic. She said after Nelly's disclosure she went 

to Beyond Survival and spoke with Beyond Survival Advocate, Jessica Barragan about her concerns 

regarding Palmer sexually assaulting Nelly. Deanna stated Barragan told her she needed to report the 

incident to law enforcement. Deanna said she got to thinking about Palmer's past behavior which made 

her more concerned that Palmer may have been sexually assaulting her children when they first met. 

Deanna explained that she met Palmer online and met him In person during business trips to 

Washington. Deanna was living with her children (Penelope and Albert) In Kansas at the time. Deanna 

said soon after Penelope and Albert's father passed away, Palmer traveled to Kansas to help her out. 
ID# CASE NUMBER 

17--4158 



Grays Harbor County Sheriffs Office 
ContlnuaUon 

She said they lived in Kansas for a while then moved to Washington. She told me they were living at 

22B Mcconkey Avenue in McCleary, WA. Deanna stated she and Palmer have a 2 year old child, 

Leonidas Palmer (Leo) in common. She said Palmer was currently residing in Federal Way at 2907 

South 360th and had custody of Leo. She said Leo was currently in CPS's custody in Kent, WA. Deanna 

explained that after Nelly's disclosure she petitioned the courts for a protection order. The order listed 

Deanna, Nelly, Albert and Leo as the protected parties. Deanna explained that when officers in Federal 

Way served the order on Palmer officers saw Leo in the home. Leo was taken into protective custody 

by the officers and turned over to CPS. 

In Deanna's statement she stated that while they were living together, Palmer insisted on being 

nude while home unless they had company over. Deanna stated Palmer wanted her to also be nude 

but she refused. Deanna told me she never participated in nudism with Palmer. I asked her if Palmer 

walked around nude in front of her children. She said yes. She told me Palmer was insistent on being 

a nudist and that he was not going to change is ways. She said when she wanted to set boundaries 

Palmer became upset and threatened to call CPS and have her children removed. 

Deanna said after two years after living with Palmer and putting up with his abusive behavior 

they separated. 

According to Deanna's statement, she said in October or November of 2016, Palmer was visiting 

for the weekend. She said during that time Palmer told her he was in bed naked when Nelly crawled 

into bed with him and was playing with his penis. Palmer told Deanna this occurred while she was out 

shopping and he was watching the kids. I asked Deanna if Palmer elaborated on what he meant by 

"Playing" or if he made any gestures. She said he did not specify what he meant by "Playing" and did 

not make any hand gestures. She added that Palmer was clothed in the living room when she left to go 

shopping. 

Deanna also stated that In December of 2016, Palmer suggested they get Nelly a "vibrator" as 

a Christmas gift. I asked her what she s"id to Palmer's suggestion. She said she emphatically told him, 

"No". 
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I asked Deanna if Nelly disclosed any forms of penetration when Palmer was touching her. 

Deanna said Nelly only disclosed touching and made no mention of penetration. Deanna informed she 

did not ask Nelly any further questions after her disclosure. Deanna said she reassured Nelly she did 

nothing wrong and thanked her for being honest with her. 

I asked Deanna if she had concerns about Albert being sexually assaulted by Palmer. She said 

she did. She told me she never asked Albert if he was sexually assaulted by Palmer. Deanna said 

Palmer would call Albert things like "Gay and transgender". 

I asked Deanna if she saw her children being physically abused at the hands of Palmer. She 

told me she witnessed Palmer throwing her kids into walls, flicking them on their heads, hitting them on 

their heads with his knuckles and grabbing them by their collars. 

Deanna said there was a report filed with the Sheriffs Office earlier his year regarding Albert 

being assaulted by Palmer. I recalled reading the incident report {case 17-140). Deanna informed me 

the prosecutor's office declined to file charges on Palmer reference (case 17-140). 

I asked Deanna to complete a written statement clarifying some the information she had already 

provided. Her statement is attached. 

I explained to Deanna that I wanted to have Nelly and Albert forensically interviewed at the Grays 

Harbor Child Advocacy Center (CAC) in Montesano. I explained what a forensic interview was and how 

they were conducted. I informed Deanna that I would reopen case number #17-140 now that Albert 

was going to be interviewed. Deanna agreed to bring Nelly and Albert to the CAC to be forensically 

. interviewed. I informed her that Mike Clark forensic interviewer for the CAC would be contacting her to 

set up a date and time. Deanna stated she understood. 

I was informed by Mike Clark the forensic interviews were scheduled for 03-28-2017 at 1400 

hours. Oet. Fritts and I arrived at the CAC on the 281h at 1300 hours to observe the interviews. Deanna 

and her children were already at the CAC when we arrived. 
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I briefly discussed the case with Clark and certain questions I wanted him to ask. When Clark 

was ready Nelly and Albert were brought into Clark•s office and introduced to everyone. Present to 
,-

obseive the interviews were Carrie Quail of CPS, Debbie Rose of the Crisis Support Network, Jessica 

Barragan of Beyond Survival. Det. Fritts and myself. 

Clark explained to Nelly and Albert that he would be talking with them and that their 

conversations were going to be audial and visually recorded. They stated they understood. They were 

then taken to the inteiview room and informed that Nelly would be talking with Clark first. Albert was 

taken to the waiting room with Deanna. 

Nelly was interviewed first. Her advocate was Debbie Rose. Rose, Det. Fritts and I obseived the 

inteiview from Clark's office through the obseivation window (two way mirror). I could hear the interview 

through speaker in Clark's office. 

The following is a summation of Penelope (Nelly) Drummond forensic interview, Note that during 

the interview Palmer is referred to as Michael. 

Penelope Drummond Forensic Interview: 

Clark started the interview at approximately 1315 hours. Nelly told Clark she was 9 years old. 

Clark went over the forensic interview ground rules with Nelly. Nelly stated she understood the rules. 

Clark asked Nelly if she would tell the truth today and Nelly said yes. Clark continued building a rapport 

with Nelly by talking about her favorite movies. Clark asked Nelly who she lived with. Nelly said she 

lived with her brother Albert, her mom and her cat. Clark asked Nelly what her favorite food was. Nelly 

told Clark her favorite food was pizza. Nelly then explained how to prepare a pizza and bake it in the 

oven. 

Nelly did not appear to have difficulties understanding the questions she was being asked. Nelly 

listened to the questions she was being asked and responded with appropriate answers. 

When Clark asked Nelly what they were talking about today, Nelly replied that they were talking 

about Michael. Nelly told Clark, Michael was the worst of all. She said Michael did not live with her 
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anymore. Nelly placed her hands around her neck as she told Clark that Michael choked her. She said 

Michael also "knocked" her on her head. She hit the top of head with her knuckles to demonstrate how 

Michael was hitting her. Nelly was hitting her head so hard that I could hear her knuckles hitting her 

head through the speaker. She told Clark this happened on more than one occasion. Clark asked her 

why Michael would choke her and hit her. Nelly answered, •secause that's what he do." She told Clark, 

Michael was not a good father to her. 

Clark asked Nelly if anyone saw Michael choking her and hitting her. Nelly told Clark her mom 

saw. Clark asked Nelly why Michael was choking her. She said Michael would get angry and do those 

things. Clark asked Nelly how she felt being ar,ound Michael. She told Clark, 11Really upsetable." She 

told Clark it was great to be in Aberdeen because of her school. Clark was asking Nelly a question 

about when she lived with Michael, when Nelly corrected Clark and said his name was Michael Palmer. 

Clark asked Nelly about Michael's clothing. Nelly said he wore glasses, had gray hair and a mustache 

with a little beard. She said he had t-shlrts, pants and shoes. 

Clark asked Nelly if she told her mom about something that happened with Michael. Nelly said 

she didn't keep any secrets and that she was told not to worry about 11That". Clark followed up by asked 

her not to worry about what. Nelly said what Michael Palmer did. Clark asked Nelly what Michael did. 

She said the stuff she said earlier. 

Nelly told Clark she didn't trust Michael. She said her mom told her not to get close to him, not 

to talk to him and not stare at him. Nelly told Clark that staring was not ok and that not staring at Michael 

was rule. Clark asked why that was a rule. Nelly said because he could do naughty stuff to her again. 

Clark asked Nelly to help him understand what she meant by naughty stuff. Nelly grunted and said it 

was hard. Clark asked Nelly again what she meant by naughty stuff. Nelly said like yelling at her and 

other stuff. Clark asked what she meant. Nelly again said yelling at her. I observed Nelly's demeanor 

change. She appeared to be more guarded. She was no longer looking at Clark like she had been 

during the interview. Nelly looked down and was playing with her shoe laces pulling them up over her 

knee. She seemed to be avoiding the question. 

Clark asked Nelly what she meant by doing naughty things. Nelly replied, ·Yell at me and 

breaking my stuff." She told Clark it was hard to remember. Clark asked her if it was hard remember 
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because she couldn•t recall or because she just didn't want to tell him. She told Clark he (Michael) just 

did bad stuff hke yelling at her, breaking her stuff and breaking her bones. Nelly said she was angry 

about Michael and did not want to see him again. Clark asked Nelly if she knew what naughty things 

meant. Nelly said naughty was also a word for bad. Clark asked Nelly where bad things happened. She 

told Clark in the living room of her house in McCleary. Clark asked her who was there when the bad 

things happened. She told him Leo and Albert. 

Nelly told Clark she was autistic but didn't know what that meant. She told him that was all. Clark 

asked Nelly if she wanted to take a break or if they were finished. Nelly told him she was finished. Clark 

stopped the interview at 1347 hours. At this point I felt that Nelly was holding back from disclosing what 

happened. I suspected Nelly thought she was going to be in trouble with her mom if she said what 

Michael did to her. 

I asked Barragan to reunite Nelly with Deanna in the waiting room. I also asked Barragan to 

have Deanna encourage Nelly and to tell her that it was okay to tell Clark what happened. I spoke to 

Clark in his office about Nelly's interview and how I felt that Nelly she was about to disclose but was 

hesitant. I asked Clark to speak with Nelly again. After several minutes passed I asked Barragan if Nelly 

wanted to talk to Clark again. She said yes. It should be noted that during the short break Nelly and 

Deanna were never alone in the waiting room. Barragan and Rose were in the waiting room with 

Deanna and Nelly during the break. 

At approximately 1556 hours1 Nelly and Clark walked back into the interview room. Barragan 

entered Clark's office to observe the interview. I asked Barragan if Deanna told Nelly what to say. 

Barragan said Deanna told Nelly encouraging words and that she did nothing wrong and that it was 

okay to tell Clark what happened. 

Clark started the second interview with Nelly at 1556 hours. Clark covered that Nelly talked to 

her mother. He then 'asked Nelly if she was finished talking or if they were about to talk. Nelly told Clark 

they were about to talk. Clark went over the forensic interview ground rules with Nelly again. Nelly 

stated she understood the rules and that she was going to tell the truth. Clark asked Nelly if she wanted 

to keep talking. Nelly replied, 11Yeah." 
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Clark asked Nelly what she wanted to talk about. Nelly said Michael touching her. Clark asked 

Nelly if it happened once or more than once. Nelly said more than once. Clark asked where it happened. 

Nelly grunted and said in McCleary. 

Nelly told Clark she just couldn't keep herself together when she thinks about Michael. She said 

that was the truth. Clark asked her how Michael touched her in McCleary. Nelly said like this and placed 

her hands around her neck and acted as if she was gasping for air. She told Clark that was choking. 

Nelly also hit her head with the knuckles of her hand very hard. The sound of her hitting her head could 

be heard in the observation room. Clark told Nelly that earlier they were talking about naughty and bad. 

He asked Nelly what that meant. Nelly said it meant not nice. 

Clark asked Nelly what Michael would wear around the house. Nelly said she wasn't exactly 

sure. Clark asked if he had clothes or something else. Nelly said he had shirts, pants and coats. Clark 

told Nelly that her mom said Michael didn't wear clothes and asked Nelly what she would say to that. 

Nelly told Clark Michael did not wear underwear. Clark asked what she meant by he didn't wear 

underwear. Nelly said "Because he's just who he is. He's kind of weird and very strange and he always 

touches our privates. I was a little nervous, but I didn't do anything wrong." 

Clark asked Nelly, .. He always touches what?" She said touches her and Albert. Clark asked 

Nelly to help him understand and asked her what Michael touched. Nelly said "Touches my private." 

Clark asked Nelly what a private was. Nelly said seriously. Clark asked her where a private was. Nelly 

reclined back in the chair and pointed to her vagina. He asked her if it happened once or more than 

once. Nelly said more than once. Nelly told Clark, Michael touched her skin to skin. Clark asked her 

what part of his body touched her. Nelly pointed to her vagina a second time as she said, "Right here.• 

I assumed Nelly was referring to where she was touched by Michael. Clark rephrased his question and 

asked her what Michael used to touch her. Nelly said Michael used his hand. 

Clark asked what happened when Michael touched her. Nelly said they were taking a nap. Clark 

asked what he was wearing. Nelly said he was wearing nothing. She said they were naked. Nelly told 

Clark she felt nervous. Clark asked if this nap with touching happened once or more than once. Nelly 

said more than once. Clark asked Nelly what Michael would have her do. She said stay under the 

covers. Clark asked Nelly if she said Michael touched her privates with his hand. Nelly said ·Yes. yes." 
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Clark asked Nelly what Michael had her do to him. Nelly told Clark her mom told her not to do It again. 

Clark asked what she meant. Nelly said don't touch Michael's private. Clark asked if that happened 

once or more than once. Nelly said more than one time. Clark asked her what she touched Michael's 

private with. Nelly said her hand. Clark asked her how she felt when Michael had her do that. She said 

nervous. Clark asked her where it happened. She said they were in mom's bedroom. Clark asked Nelly 

how it ended when she was touching his private. Nelly said the nap was over. 

Nelly by this point seemed to lose interest. She said she was tired and asked to go back 

with her mom. Clark ended the interview with Nelly at 1411 hours. 

Albert Drummond Forensic Interview: 

At approximately 1420 hours, Albert was forensically interviewed by Clark. Albert was a very 

talkative 5 year old and was very excited to be talking with Clark. Albert told Clark he was 5 and that 

he liked playing, reading and doing art in school. Clark discussed the forensic Interview ground rules 

with Albert. Albert did not appear to have difficulties understanding the rules. He demonstrated that he 

knew the difference between a truth and a lie by correcting Clark about the color of a book. Albert told 

Clark he was going to tell him the truth today. 

Clark asked Albert if he like playing with cars and riding his bike. Albert said yes. Clark asked 

him what his favorite food was. Albert said macaroni and cheese. Albert then explained his version of 

how to make mac and cheese. Clark asked him where his favorite place to go was. Albert said he liked 

playing at the park. 

Clark asked Albert if he talked to anyone today about talking to Clark today. Albert said no. 

Clark asked Albert who he used to live with. Albert said Michael, Nelly, Leo and his mother. Clark asked 

Albert to tell him about Michael. Albert said Michael liked to flick him. Albert demonstrated by flicking 

himself on the right side of his head with his right hand. Albert also said Michael did Nthis" and grabbed 

his throat to show Clark how Michael grabbed him. Albert's said the Michael left him a scar. He pulled 

the collar of his shirt down to show Clark where Michael left him a scare. Albert ran his hand across the 

right side of his neck. Albert told Clark the scar was gone. Clark asked Albert why Michael would do 

that. Albert said 11Oh my gosh J don't know why he does that." Albert said that it was hard to talk and 
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that It hurt his throat and feelings. Albert told Clark that his mom, Leo and Nelly saw this happen, He 

said it happened "A lot of times". 

Clark asked Albert what else Michael would say to him. Albert said a lot of bad words which 

made him feel sad and hurt his feelings. Clark asked Michael what happened to him when Michael 

touched him on his throat. Albert said Michael left him a scar. Clark asked him what else happened. 

Albert said Michael flicked him, put him on the wall sometimes and 11choked• him on the wall. Albert 

placed his hands around his neck when he said this. Clark asked Albert what happened when you're 

choked. Albert answered that it made it hard for him to talk. He told Clark it made him try to do anything. 

Albert again demonstrated for Clark by placing his hands around his neck and making gasping sounds. 

Clark asked Albert why it was hard to talk when he was being choked. Albert grabbed his neck and 

started to really choke himself. Clark told Albert he didn't have choke himself to show him. Albert told 

Clark his voice had hard time and that he felt Michael was going to kill him if Michael did that. Clark 

asked Albert what happened to his breathing when Michael choked him. Albert said he had a hard time 

breathing and showed Clark by gasping for air. He told Clark he felt he might die. Albert told Clark that 

happened more than once. 

Albert said Michael was not a good babysitter and that Michael was mean to him. Clark asked 

him what he saw when Michael was babysitting him. Albert said Michael was mean to his sister and 

brother Leo. 

Clark asked Albert what he saw with Michael and his sister. Albert said his saw 11H1m• do bad 

stuff. Clark asked what he meant by bad stuff. Albert said it meant you're doing something bad to 

somebody lrke hitting them or slapping them or anything like flicking them or choking them. Clark asked 

Albert what he saw Michael do to his sister. Albert said he choked her (grabbing his throat to 

demonstrate), flicks her (flicked his face to demonstrate) and anything else he would do. Clark asked 

what room they were in when he saw this. Albert said he didn't know. 

Clark told Albert that his mom said Michael used to walk around the house in a certain manner. 

Albert said, "Yeah naked: Clark asked what naked meant. Albert said it meant, •vou have clothes off." 

Clark asked him who else was naked. Albert said, •Just Michael." 
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Clark asked Albert what happened in the car. Albert said he (Michael) choked him and left him 

a scar. Albert was referring to (SO case #17-140). Clark asked why. Albert said because he was being 

bad and wasn't being quiet. Clark asked him what car they were in when it happened. Albert said the 

red car outside. 

They talked for several minutes before Clark ended the interview with Albert at 1446 hours. I 

spoke to Deanna and explained to her that disclosures were made of sexual and physical abuse. I 

informed her that I would be investigating the case further. 

After hearing the disclosures I determined that PC had been established to arrest Palmer on the 

, charges of Child Molestation 1st Degree and Assault on a Child 2nd Degree. 

I contacted The King County Sheriffs Office and requested their assistance contacting Palmer 

at his address in Federal Way. I explained to the dispatcher that I had PC for Palmer and that Oet. 

Osgood and I would be en route from Grays Harbor to take custody of Palmer. 

At approximately 1800 hours on the 29th, Det. Osgood and I traveled to Federal Way in a fully 

marked Grays Harbor Sheritrs Office patrol vehicle. We stopped at the rest area in Federal Way off 1-

5. I received a call from a King County deputy who informed me he was dispatched to assist Del 

Osgood and I. The plan was to meet the King County deputy near Palmer's residence. While en route 

to the meeting location the deputy was diverted to a priority detail. I advised the deputy that Det. Osgood 

and I were going to continue as planned and attempt contact with Palmer. 

At approximately 2015 hours, Det. Osgood and I arrived at Palmer's residence located at 2907 

South 360th in rural Federal Way. The location was a two story residence with a manicured lawn. There 

were several vehicles and trailer on the property. Det. Osgood and I knocked on the front door. The 

door was answered by an adolescent male who was later identified as Christopher G. Smith (05-15-

2003). Just as we were about to ask if Michael Palmer was home he appeared from around the corner 

of the front door. Palmer immediately stated that we were probably looking for him. I introduced us to 

Palmer and asked him if he had a minute to speak with us. Palmer said he did but needed to grab his 

shoes. Palmer then stepped outside and I asked him to walk with me to the front of the patrol vehicle. 

I informed Palmer that there was PC for his arrest on the charges of Child Molestation 1st Degree and 
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Assault on a Child 2nd Degree. I told Palmer he was under arrest. Det. Osgood secured Palmer in 

handcuffs. Palmer was cooperative and informed us he had bad shoulder. He was cuffed in front due 

to his large stature and bad shoulder. Palmer was secured and seat belted in the back seat of the patrol 

vehicle. 

Christopher Smith identified himself and provided his date of birth. He told us Palmer was his 

uncle. Christopher told me he was home alone with Palmer. He told me his was 13 years old and that 

his mother, Mary Smith, was not home. I asked Christopher to call his mom so I could speak to her. 

Christopher called his mom several times before she answered. I Introduced myself to Mary and 

explained that Palmer was under arrest and that he would be booked in the Grays Harbor County jail. 

Mary informed me she would be home in 30 minutes and that I was okay if Christopher stayed home 

alone. 11 nformed Mary that I would call her at a later time to speak with her about Palmer. Mary provided 

me her cell phone number. 

I contacted Palmer and advised him of his Miranda Rights directly from a department issued 

Miranda card. Palmer stated he understood his rights. 

Det. Osgood and I cleared the scene with Palmer. We transported Palmer back to Grays Harbor 

County. During the entire transport Palmer did not speak to us. Upon arriving at the Sheriffs Offlce we 

escorted Palmer to the annex building to conduct an interview with him. 

Michael Palmer Interview: 

I asked Palmer if he remembered his Miranda Rights. Palmer said he did. I asked hinnfhe __ _ 
understood his rights. Palmer said he did. I told Palmer that there were usually two sides to the story 

and that I wanted to hear his explanation of what was going on. I asked Palmer if he would speak with 

us. Palmer said yes. 

I asked Palmer If he knew why he was arrested. Palmer said because he was falsely accused. 

Palmer stated that Penelope (Nelly) was an autistic 9 year old little girl who was sexually aggressive. 

Palmer said that Nelly had been displaying multiple inappropriate sexual behaviors in public, He 

explained that Nelly would say sexual things, touch herself and masturbate in public. I asked Palmer 
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where Nelly learned these behaviors. Palmer said all the research he conducted indicated that Nelly's 

sexual behaviors were normal of a child with autism. I told Palmer that I found that very hard to believe. 

I told him that she was just 9 years old and that a 9 year old would not know these things unless they 

were shown them or something happened to them. 

Palmer said Deanna was a sadist and practiced BDSM. According to Wikipedia, BDSM is a 

variety of often erotic practices or roleplaying involving bondages, discipline, dominance and 

submission. sadomasochism and other related interpersonal dynamics. Palmer said Nelly may have 

seen her mother practicing BDSM in the home. I asked Palmer if he practiced BDSM with Deanna. He 

said yes but never in front of the kids. 

I asked Palmer if he walked around the house nude when he lived with Deanna and her kids. 

Palmer said he did. I asked him if he walked around nude in front of the kids. Palmer said yes that 

everyone walked around nude. I asked if that included the kids. He said yes. Palmer explained that he 

was an atheist and a Unitarian Universalist. He s:sid it was in their practice to be nudist. I asked 

Palmer if he suggested they get Nelly a vibrator for Christmas last year. Palmer said yes. I asked why. 

Palmer explained that Nelly was touching herself and masturbating in the living room. He said he 

suggested the vibrator as an alternative to her current behaviors. He said he told Deanna they should 

get Nelly a vibrator with an electrical cord so that Nelly could plug it the outlet In her bedroom to use in 

private and out of view. I asked him if he thought that was a normal or even an appropriate suggestion. 

Palmer stated a mental health professional told him about the suggestion. 

Palmer went on to tell me about the incident when Nelly crawled onto his bed while he was 

taking a nap naked and touched his penis. He said Deanna was not home at the time. Palmer stated 

while he was napping Nelly crawled onto his bed and started play with his penis. I asked him how she 

was playing with his penis. Palmer described it as "tugging• and demonstrated by moving his hands up 

and down in a violent motion. Palmer couldn't recall how many times Nelly tugged on his penis. I asked 

him if how many times this happened. Palmer recalled two other times. I asked if he was in bed naked 

taking nap on these other occasions. Palmer said yes. I asked Palmer if he touched Nelly. Palmer 

explained that during one of these incidents Nelly crawled onto his bed. Palmer said he was taking a 

nap with his son Leo at the time. I asked Palmer if he was naked. He said yes. Palmer said Nelly started 

"Stemming" and touching his chest and stomach. Palmer explained the "Stemming• was something 
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autistic children do. He explained that it was the sensation related to the touching and feeling of objects. 

He said Nelly liked playing with his chest hairs. Palmer said during this incident Leo was sleeping on 

his arm and that Nelly wouldn't stop touching him and would not get off of him. I asked him if Nelly was 

straddled over him. Palmer stated Nelly was on top of him but couldn't remember if she was straddling 

him or not. I asked him if Nelly was nude. Palmer thought she was wearing only underwear that time. 

He said the only way he knew how to get Nelly off of him was to reach down and touch her vagina. 

Palmer said he touched Nelly's vagina with his hand. I asked him how many time this happened. He 

said to his recollection once. I asked him if he penetrated her vagina. He said no. 

Palmer said he told Deanna about the incident when Nelly was playing with his penis. He said 

he told Deanna that Nelly needed to stop and that Deanna needed to seek help for Nelly's sexual 

behaviors. I asked Palmer if he stopped Nelly or told Nelly no. Palmer said he did not. I told Palmer that 

he was the adult. Palmer agreed. I asked why he didn't stop Nelly before she crawled onto the bed 

while he was naked or why he just didn't get up and walk away. Palmer said because Deanna had an 

open bed policy. He explained that meant the door was always open and that kids were allowed on the 

bed whenever they wanted. He said Deanna would become upset if he didn't follow Deanna's open 

bed policy. Palmer said he has done nothing but prevented Nelly from having access to his person. I 

told him allowing Nelly to crawl into bed with him naked didn't seem like he was preventing her acc~ss. 

Palmer said that he continuously told Deanna that she needed to find Nelly help for her behaviors. 

Palmer went on to say that Deanna's household consisted of two non-neurotypical people. He 

said that all the research he's done Indicated that Nelly and Deanna were exhibiting traits of non

neurotypical type persons. He explained non-neurotypical as brain based neurological difference. He 

said Nelly was autistic and Deanna to his belief was undiagnosed with Asperger's. 

I asked Palmer what his passed worked experience was. Palmer said he was in real estate for 

a long time. I asked him if he had any experience with mental health. He told me he was involved with 

and had some training from a facility in Federal Way that assisted disabled adults. 

I asked Palmer how Albert and Nelly were punished. Palmer said they would yell at them, flick 

them or thump them on their heads. I asked Palmer if he choked them or placed his hands near their 
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throats. He said no. I asked him if he picked them up and would throw them against the wall. Palmer 

said no. I asked Palmer if he wanted to provide a written statement and he refused. 

I told Palmer that I didn't believe what he was telling me. I explained to Palmer that Nelly and 

Albert were forensically interviewed. Palmer stated he was aware of what a forensic interview was. He 

said Nelly was forensically interviewed when the lived in Kansas. I thought that Palmer was talking 

about Nelly being interviewed by a trained forensic interviewer. I asked Palmer who conducted the 

forensic interview in Kansas. Palmer told me he and Deanna forensically interviewed Nelly. I asked 

Palmer if he was trained in forensic interviewing. Palmer said he was not. He said they questioned Nelly 

about someone named Mr. B touching Nelly. Palmer said he wanted to show Deanna that Nelly could 

be influenced and that she was not a reliable witness. 

I told Palmer I was present when the Nelly and Albert when interviewed. I showed Palmer several 

video clips on my department cell phone of Nelly and Alberts forensic interviews. The clips each tasted 

several second in length. They showed Nelly disclosing to Clark that Palmer touched her vagina not 

just once but on several occasions. They also showed Nelly and Albert hitting their heads, flicking 

themselve.s and choking themselves. Palmer watched the videos In silence. I noticed his eyes began 
' 

tearing up but he held back his tears. Palmer also smirked and smiled at the things Albert and Nelly 

was were saying in their interviews. After Palmer saw the video clips I asked him how it made him feel. 

He said he didn't feel anything. He said Deanna told them what to say. I told him I didn't think so. I told 

Palmer it didn't appear to me that Nelly was having a difficulties understanding the questions she was 

being asked. Nelly listened, understood the question, thought about the question and responded. 

Palmer said Clark was asking open ended questions. I told him that's what a certified forensic 

interviewer is trained to do. I told him they were opened ended questions for a reason. I told Palmer If 

he thought Nelly was an unreliable witness what was his excuse for Albert. He had no response. I told 

Palmer, Albert was very descriptive as to how he was being assaulted by Palmer to point that he thought 

he was going to die. 

Palmer smirked and said he didn't remember ever choking Albert. I asked him if he threw Albert 

and Nelly into walls. Palmer said he never did that. He said he would pick them up to eyelevel and pin 

them against the wall to get their attention or to calm them down from having a tantrum. 
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I asked Palmer about the incident with Albert In the car. Palmer said Deanna had the dates 

wrong. He explained that Albert was throwing a temper tantrum in the back seat. Palmer said Albert 

would not stop when he asked him to. Palmer said he was driving and had his right arm on the arm rest 

when Albert kicked him on the arm twice. Palmer said his he had a prior injury to his right arm and when 

kicked by Albert it was very painful. He said it disrupted his ability to drive and put everyone's lives in 

the car in danger. Palmer said he pulled over and stopped. He said he reached back to try and grab 

Albert by his shoulder to get him to stop his tantrum. He said the scratch was not intentional. 

Palmer said he made many suggestions to Deanna to find Nelly help. He said all of his 

suggestions went unanswered and the Deanna would become upset. He said he contacted the Arc of 

King County after finding out Nelly touched his son Leo's penis when they were bathing. He said he felt 

that Leo was not safe around Nelly and that he contacted the Arc of King County for help with finding 

resources to help Nelly end the multiple inappropriate sexual behaviors. He further stated that Nelly 

burned Leo. He explained that Deanna left Leo with Nelly unsupervised for a. minute and that Nelly 

turned on a baseboard heater in the bedroom. He said Leo touched the heater and received second 

degree burns. 

I explained to Palmer that there were programs in place like the Special Sex Offender Sentencing 

Alternative to help him. I further explained that to be considered for this program he needed to be 

honest, remorseful and accept responsibility for his actions. I told Palmer that I knew that he was 

worried about losing his son and what his family would think of him. I told him that Deanna trusted him 

with her children and that he violated that trust. I told him if he wanted to get things back on the right 

path that he needed to start accepting responsibility and stop putting blame on Nelly. I told Palmer he 

wasn't showing any remorse and was not accepting any responsibility. Palmer stated he didn't do 

anything. 

I told Palmer that my report wasn't just going to be read by me. I told him the prosecutors and 

the judge were also going to read it. I asked him what the report was going to say. I asked him if was 

going to say that he was sorry for what he did and needed help or if it was going to say that he didn't 

do anything and that Nelly was lying. Palmer said that he didn't do anything and that Nelly was lying. 
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I told Palmer that if this case went to trail the jury would hear Nelly's interview and maybe even 

hear Nelly herself say what he did to her. I then said the jury would hear him say that he didn1t do 

anything. I asked him what he thought the jury would think. Palmer said they (Deanna, Nelly and Albert) 

had their versions and he had his. 

It was obvious to me that Palmer was not going to admit or take responsibility for what he did to 

Nelly and Albert. I told Palmer that I felt he were just going in circles and that he was going to continue 

deflecting my questions by putting the blame on Nelly. I asked Palmer if he wanted to provide a written 

statement covering what he had spoken about. Palmer said no. I told Palmer to write refused on the 

statement form and sign it. Palmer said he wasn't refusing. He said he already submitted a statement 

with the same information to the Sheritrs Office and the courts when he was investigated the first time 

by the Sheriffs Office for the scratch on Albert. Palmer said he was pretty sure I had access to those 

documents and could retrieve them myself. Palmer wrote on his statement that he already explained it 

in court records and CPS records. He signed his statement. 

I ended the interview with Palmer at 2310 hours and escorted Palmer to the county jail. I booked 

Palmer in the jail on the charges of Child Molestation 1st Degree and Assault 2nd Degree. After Palmer 

was booked I cleared the jail. 

The following morning 03/30/2017 Det. Sgt. Wallace and I contacted Palmer in the jail interview 

room. I introduced Sgt. Wallace to Palmer and told him I wanted to follow up with. I asked him if he 

remember is Miranda Rights. Palmer said he did. I told Palmer that he had some time to think things 

over and asked him if he wanted to talk with us. Palmer said I had already told him he was "full of shit9 

and that he didn1t want to speak with me. He told us he didn't do anything and wanted to speak to an 

attorney. Sgt. Walla~e and I ended our contact with Palmer and cleared the jail. 

On 03/30/2017 I pulled the file for case number 17-140 regarding Palmer assaulting Albert. I 

made copies of the case reports, photos and typed statement by Palmer. These documents are 

attached. 

Second Interview with Deanna Drummond: 
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On 04/04/2017 I met with Deanna Drummond to ask her a few follow up question I had after my 

interview with Palmer. The interview was conducted in the Sheriffs Office Interview room. The 

questions I asked Deanna pertained to the forensic interview Palmer conducted in Kansas. Palmer 

experience with mental illness, Deanna's open bed policy Palmer described, the physical abuse she 

may have witnessed and the bathing incident. 

Deanna provided the following in a written statement, 

She wrote, "Michael never claimed to be a trained for forensic interviewing. I never heard him use the 

term "forensic interview" until Oet. Ramirez mentioned his claim of him (M.P) and I forensically 

interviewing Penelope. I never took part In such a process. Michael claim to have asked Nelly some 

questions to "prove" that she was an unreliable witness. This would have been in 2013. He requested 

that her IEP be changed to reflect that Penelope did not always answer the question asked. 

Mr. B was Penelope's Special Ed teacher in first grade. Penelope also had an aide/para with her 

during the school day. 

Michael Palmer and l's close association began when he offered to come out to Kansas to help 

out after my husband's death. Things progressed to an intimate relationship. In about March of 2014 

we packed to all move to Washington State. We did a drawn out camping trip that ended when I signed 

a rental agreement on May 1st 2014 (give or take a day or so). It was after moving into the duplex that 

I witnessed the beginnings of the physical abuse of Albert and Nelly but mostly Albert. 

Michael moved out in June of 2015. We saw each other a few times and communicated by cell 

phone frequently. In November 2015, CPS granted custody of Leo to Michael. Michael came· down to 

stay nearly every weekend until Penelope, Albert, and I moved to Aberdeen at the beginning of 2017. 

I did refer to my bed as a .. safe place" or other some such, children. This meant that in of fear, 

nightmares, sadness other negative emotions the children were allowed to leave their beds,and come 

to my bed at night. I also allowed them to read or play next to me when I was reading on the bed during 

the day. 
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Physical abuse of children that I witnessed was grabbing around the collar/ lower neck area, 

rough handling such as slamming into walls. his forearm against their chest, grabbing hands and arms 

and squeezing until digits turned purple / intense pain was achieved. I did not witness kicking or 

punching. I did witness grabbing by the face on or near the TMJ. 

The bath tub "incident" occurred while I was bathing Leo (now 2) and nelly walked in. For the 

first time she seemed to notice the genetalia differences between herself and her bothers. She pointed, 

fingers possible touching but at least got very near and exclaimed. "He has a private." I 'then explained 

that it was called a penis and that was included In the areas that touching Is not allowed except by 

doctors and mommy for checking I cleaning. 

~ 

Michael was fairly silent on counseling or other services for Penelope until he met with the Arc 

of King County right before I moved from McCleary." This concluded Deanna Drummond signed written 

statement. 

I reviewed her statement. Deanna commented now that she looked back on it she wondered if 

Palmer wanted her to document on Nelly's IEP that she was an unreliable witness in just case Nelly 

was to ever disclose what he (Palmer) was doing to her. Deanna wondered if Palmer began molesting 

Nelly when they were living In Kansas. I asked Deanna what she meant by the initials TMJ. She said 

. TMJ was the temporomandibular joint and pointed to the area behind her jaw. 

I asked Deanna If she was a sadist and practiced BDSM. Deanna said she was and did practice 

BDSM. She told me she never practiced BDSM or any sexual acts in front of her kids. 

I asked Deanna if Palmer worked with mentally disable patients. She told he once worked at a 

home for disabled adults. 

I thanked her for meeting with me and providing a statement. Deanna cleared the Sheritf s Office. 
' l 

During an MDT (Multidisciplinary Team Meeting) at the CAC on 04/06/2017 CPS Supervisor, 

Erin Miller, informed me that Palmer had filed a declaration with Grays Harbor Superior Court when 

Deanna was petitioning the courts for a protection order. Miller informed me that the information Palmer 
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provided in his declaration might be of interest to this investigation. I returned to the Sheriffs Office and 

contacted Support Specialist Diggle. Diggle requested copies of Palmer's and Deanna Drummond's 

court documents from the County Clerk's Office. 

I received the documents the following morning. I reviewed Palmer's 17 page declaration. I 

provided Det. Fritts who Is the primary investigator on the case the court documents to include Palmer's 

declaration. Det. Fritts will be completing a supplemental report regarding Palmer's declaration. 

End report. 

Attached: 

Statement of Deanna Drummond dated 03•24•2017 (2 pages) 

Statement of Michael Palmer dated 03·29-2017 (1 page) 

Statement of Deanna Drummond dated 04/04/2017 (4 pages) 

Copy of report ref case 17-170 

Jail intake form 
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